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PREFACE TO THE FIFTH EDITION. 



The Act of Congress of March 3, 1887, having wrought the most 
radical and important changes in the law on the subject of "Removal of 
Causes," a new edition of this work became necessary, in order to adapt 
it to the present state of the law and practice. With this view it has 
been thoroughly revised, and, to a considerable extent, re-written. 
Changes and corrections have been made in the text and notes wherever 
necessary, the fresh topics arising under the late Act have been inserted 
In their proper logical connection, and three new chapters — viz : chap- 
ters 9, 10 and 11 — have been added. In discussing the new clauses of 
the Act of 1887, the editor has been much embarrassed by the unfortu- 
nate ambiguities of its language, and by the fact that so few judicial 
decisions have as yet. been rendered upon points arising under it. 
Nevertheless he has not hesitated to explore all the fields of inquiry 
which his study of the Act, and his previous acquaintance with the 
general subject, led him to think interesting or important. The formi 
(printed in the Appendix) have also been carefully revised, and such 
new ones have been added as were needed to furnish precedents for 
removal proceedings under the Act of 1887. All the cases reported since 
the last edition have been collected and cited in their proper places, and 
the index has also been subjected to revision and correction. The book 
itself is well known to the profession as a work of sterling merit; and 
the editor has here put forth his best endeavors to continue its career of 
practical utility by thoroughly adapting it to the changed aspect of the 
law. H. C. B. 



PEEFACE TO THE FOUETH EDITION. 



The reason for the publication of a new edition of Judge' Dillon's 
excellent monograph on the Bemoval of Causes is found in the recent 
adjudications of the Federal courts upon various points arising under 
the Act of 1875. At the time the third edition was issued, there were 
comparatively few reported cases illustrating the provisions of that 
statute and their application to practice. But the recent decisions have 
opened up several fields of inquiry which were merely suggested hy the 
learned writer, and, in numerous instances, have established as settled 
law what was then advanced only as an expression of the author's opin- 
ion. In some cases, also, the views advocated in former editions of this 
work have proved untenable, when regarded in the light of later author- 
ities. Whenever this occurs, the text has been re-written, and the fact 
stated in a note. The editor's general plan has been to distinguish the 
new matter which he has added, from the original text, by afiixing an 
italic letter to the numbers designating the new sections. But where 
one or two sentences have been subjoined to an original section, it has 
not been thought worth while to preserve the distinction. The same is 
true of the supplementary citations in the notes. The body of the work 
has been considerably enlarged; the table of cases has been revised; 
the index has been much amplified, and so changed that the references 
are now to sections instead of pages; and about two hundred and fifty 
additional cases have been cited. In conclusion, the editor begs to hope 
that the same favor will be shown, by an indulgent profession, to this 
new edition of an already popular book, as has been accorded to its 

predecessors. 

H. O. B* 



PREFATORY NOTE TO THE THIRD EDITION. 



The first edition of this work, which appeared in 1876, was speedily 
exhausted. A second edition was printed in 1877, hut is how out of 
print. At the request of its present puhlisher, the author of this Tract 
has again revised and enlarged it, hringing into view more fully the 
State court decisions, including the decisions of the Federal courts, 
down to the date of its puhlication, a Tahle of Cases and of Contents, 
a very full Index, and an Appendix of Forms. When considering the 
disposition of the Federal courts to strongly assert their own jurisdic- 
tion, the very high character which the Federal judiciary has always 
sustained, the great variety of questions coming before these courts, 
even for final determination, the great favor in which they are held 
by litigants, and the enhanced importance they have acquired through 
Congressional legislation extending their jurisdiction, both original and 
appellate, the profession will hardly require an apology o;f the author 
of this Tract for endeavoring to lay before them, in well digested form 
and logical arrangement, all that is valuable on the subject of which he 
treats. 

Columbia Gollbge Law School, New York, Januarj, 1881. 
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REMOVAL OF CAUSES 



FROM 



STATE TO FEDERAL COURTS. 



CHAPTER I. 

THE FEDERAL JUDICIAL SYSTEM ITS GROWTH AND 

IMPORTANCE. 

§ 1 . The Act of September 24, 1789 ( 1 Stats, at Large, 
79), styled by way of eminence the Judiciary Act, was 
passed the same year in which the Constitution went into 
effect, and organized the National or Federal Judicial Sys- 
tem, substantially as it exists to-day. No structural changes 
have since been made in that system, and considering the 
complex and highly artificial nature of the Federal juris- 
diction, the Judiciary Act is justly to be regarded as one of 
the most remarkable instances of wise, sagacious, thoroughly 
considered legislative enactments in the history of the law. 
But while the National Judicial System, as established by 
that Act, remains without organic changes, yet changes of a 
minor, though important, character have been made from 
time to time. This has been done, however, without dis- 
turbing the nice adjustments and skillful arrangements of 
the original plan. The system of 1789 is, in form and 

(1) 
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essence, the system of to-day. If we consider the intricate 
nature of the relations of the Federal and State governments ; 
that each has a judicial system of its own; that the two 
classes of courts sit in the same territory, and exercise day 
by day jurisdiction over the same subjects and the same 
persons; that the judicial system provided by the Judiciary 
Act was untried and experimental; that serious conflicts 
between the State and Federal courts have been almost 
wholly avoided; that the Judiciary Act remains, after the 
lapse of nearly a century, almost intact — it will appear that 
the admiration with which it has been regarded by states- 
men, lawyers and judges is not undeserved. And the 
changes which have been made' are those which have been 
demanded by convenience, by the increase of the population 
and business of the country, and, during and since the War 
of the Rebellion, by circumstances brought about by that 
unanticipated event, and they are not changes made neces- 
sary by want of foresight in the great minds which devised 
and enacted the original scheme. The altered condition of 
the country has made still further changes, or rather 
enlargements^ of the plan necessary; such as, for example, 
an intermediate court of appeals, for the relief of the 
Supreme Court and the convenience of suitors, and more 
judicial force in the districts, etc., but it is not our present 
purpose to enter upon this topic. 

§ -2. The Amendments to the Judiciary Act made from 
time to time by Congress, concerning the Federal Courts, 
and notably those made during and since the Rebellion, have 
tended uniformly in one direction^ namely^ an enlargement 
of their jurisdiction. And the recent Act of March 3, 
1875, in connection with the legislation then existing, has 
amplified the Federal judicial power almost to the full limits 
of the Constitution. The history of the Federal jurisdic- 
tion is one of constant growth ; slow, indeed, during the 
first half-century and more, but very rapid within the last 
few years. From various causes, which we need not stop to 
trace, the small tide of litigation that formerly flowed in 
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Federal channels has swollen into a mighty stream. 
Certain it is that of late years the importance of the Fed- 
eral courts has rapidly increased, and that much, perhaps 
most, of the great litigations of the country is now conducted 
in them. This is noticeably so in the Western States. 
These observations have been made because they are a 
fitting introduction to the special subject under considera- 
tion — Removal of Causes from the State Courts to Federal 
Courts. They have, indeed, been suggested by that subject ; 
for, as will be seen as we proceed, the limited right in this 
regard given by the Judiciary Act has been enlarged from 
time to time, until a very considerable portion of the con- 
tested cases in the Federal courts now reach them through 
this channel. 

§ 3. But a strong reactionary tendency has been mani- 
fested in the latest enactment of Congress upon this subject, 
viz: the Act of March 3, 1887, 24 Stat, at L. 552. This 
statute is, in form, amendatory to the Act of March 3, 
1875, and, unlike its predecessors, it restricts and abridges, 
instead of enlarging, the original jurisdiction of the Federal 
courts as well as that which they may acquire })y the 
removal of causes from the State courts. Its apparent 
design is to stem the tide of litigation pouring into the 
Federal courts, to bar out a considerable portion of the 
cases which had hitherto found their way into those tribu- 
nals, to restrict the right of removing causes within much 
narrower limits than it had filled under the law of 1875, 
and to discourage litio^ants from seekino: this resort in the 
cases where it is still allowed.^ In fact the courts hold that 
the intention of the act to restrict the removal of causes is 
so clear that it must be strictly construed against anyone 
seeking to evade the additional requirements which it put^ 

1 *' It was the obvious purpose of the Act of March 3, 1887, to restrict 
the right of removal of an action from a State court to the Circuit Court, 
as it then existed. The right is restricted as to the parties who can 
exercise it, as to the classes of actions in which it can be exercised, and 
as to the time at which an election to exercise the privilege must be 
made." Woolf v. Chisolm, 30 Fed. Rep. 881, Wallace, J. 
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upon the right of removal.^ We are not at present con- 
cerned with the wisdom or expediency of this legislation; 
It IS sufficient at present to point out what we have called 
its ** reactionary tendency,'* — a purpose to reverse the pro- 
cess of enlarging the jurisdiction of the Federal courts by 
successive enactments, and instead thereof, to prune, 
abridge, and limit. The methods adopted for the further- 
ance of this design will fully appear in our S4ibsequent dis- 
cussion of the new statute. 

In this connection it may be remarked that the right of a 
citizen to remove a case into the Federal court is not a 
vested right of property ; and the rules of statutory con- 
struction, when vested rights are concerned, do not apply 
when the jurisdiction of a Federal court to entertain a 
removal case has been cut off by Act of Congress.^ 

§ 4. Tbe cognizance over cases removed to the Federal 
court has sometimes been referred to the appellate jurisdic- 
tion, on the ground that, as the suit is not instituted in the 
Federal court by original process, the jurisdiction of that 
court must be appellate.^ ButMr. Justice Nelson accurately 
characterized the jurisdiction in such cases *' original juris- 
diction, acquired indirectly by a removal from the State 
court. ''^ 

1 Dwyer v. Peshall, 32 Fed. Rep. 497. 

2 Manley v. Olney, 32 Fed. Rep. 708. 

3 Martin v. Hunter's Lessee, 1 Wheat. 304, 349, 350. 

^Dennistoun v. Draper, 5 Blatchf. 336; Fisk v. U. P. R.R. Co., 6 
Blatchf. 362, 367. 
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CHAPTER II. 

THE PRINCIPAL STATUTES ON THE SUBJECT OF REMOVALS 

ACTS OF 1789, 1861), 18()7 and 1875. 

§ 5. There are some Statutes giving the right of removal 
in special cases which we shall only mention generally, such 
as the right to remove causes, civil and criminal, in any 
State court, against persons denied Civil Rights;^ and suits, 
civil and criminal, against Revenue Officers of the United 
States, and against oflScers and other persons acting under 
the Registration Laics ;^ and suits by Aliens against Civil 

^ U. S. Rev. Stats., §§ 641, 642, construed. State v. Gaines, 2 Woods 
C. C. 342, (1874) ; Gaughan v. N. W. Fertilizing Co., SBiss. 485, (1873) ; 
Fowlkes V. Fowlkes, 8 Ch. L. N. 41 ; Commonwealth v. Artman, 3 Grant 
(Pa.), 436; Hodgson v. Milward, 3 Grant (Pa.), 418. 

2 Rev. Stats., title XXVI, '* The Elective Franchise.'' Rev. Stats., 
§ 643. 

Act of March 2, 1833, (4 Stats, at Large, 633), known as the •*jPorce 
Acty This Act provided for the removal of suits and prosecutions com- 
menced in a court of any State, against any officer of the United States, for 
any act done under the revenue laws of the United States, or under color 
thereof. See Rev. Stats., § 643. This statute, as re-enacted, applies to 
the removal of revenue cases under " any revenue law of the United 
States." Rev. Stats., § 643. It was previously held to be in force as to 
removal of revenue cases, except those arising under the internal rev- 
enue system. Peyton v. Bliss, 1 Woolw. 170 (1868), Miller, J.; Stevens 
V. Mack, 5 Blatchf. 514 (1867), Benedict, J. 

Construction of Act of / 833. see Dennistoun v. Draper, 5 Blatchf. 336, 
Nelson, J.; Abranches v. Schell, 4 Blatchf. 256; Wood v. Matthews, 2 
Blatchf. 370. The removal may be had without regard to the^ amount in 
controversy. Wood v. Matthews, 2 Blatchf. 370. 

A criminal case, removable because the prosecution is for an act done 
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uuder color of the United States revenue laws, is removable, not under 
§ 3 of the Act of 1833, which section applies to civil cases alone, but 
under § 7 of the same Act. Ex parte Carson, 4 Hughes, 215. 

A suit against an ofticer of the United States is not removable under 
the Act of 1833, on the ground that the act complained of was done un- 
der the instructions of the treasury department, Victor v. Cisco, 5 Blatchf . 
128— but see Rev. Stats., § 643. See Benchley v. Gilbert (Act of July 
13, 1866, § 67), 8 Blatchf. 147; Salt Co, v. Wilkinson, 8 Blatchf. 30. 

Cases arising under direct tax law are removable under Act of 1833. 
Peyton v. Bliss, 1 Woolw. 170, Miller, J. 

What are *' revenue laws " uuder the Act of March 2, 1833? That Act 
extends to an action in the State court against a postmaster for a wrong- 
ful refusal to deliver a letter to the plaintiff, and such an action was held 
to be removable into the Federal court. Warner v. Fowler, 4 Blatch. 
311 (1859),Ingersoll, J. 

An action of slander begun in a State court against a collector of customs 
for words spoken while in the discharge of his official duty and explan- 
atory of it, may be tranferred to the Federal court under the " Force 
Act " of March 2, 1833 (4 Stats, at Large, 633), which provides '• that any 
case where suit or prosecution shall be commenced in a court of any 
State against any officer of the United States, for, or on account of any 
act done under the revenue laws of the United States, or under color 
thereof," may be removed by the defendant to the Federal court. The 
question ai'ose on a motion to remand; and as it appeared from the peti- 
tion for the removal that the words complained of were spoken by the 
defendant, while in the discharge of his official duties as collector, and in 
connection with a seizure of goods for an alleged violation of the rev- 
enue laws (which fact the motion to remand necessarily admitted to be 
true), the court held that words thus spoken were to be considered, un- 
der this statute, as an act done under the revenue laws of the United States. 
Woods, Circuit Judge, says : " Words spoken in connection with the act 
of seizure, and in expla.iation or justification thereof, become part of 
the act, and together with the seizure form one transaction." Buttner 
V. Miller, 1 Woods C. C. 620 (1871). 

Act of March 3, 1863 (12 Stats, at Large, 757), and Act of March 2, 
1867, as to removability of suits for acts done during the late rebellion 
under Federal authority. See Milligan v. Hovey, 3 Biss. 13; s, c, 3 Ch. 
L. N. 321; Clark v. ;Dick (limitation), 1 DiU. C. C. 8; Woodson v. 
Fleet, 2 Abb. U. S. 15; Bigelow v. Forrest (ejectment silit not remova- 
ble), 9 Wall. 339 (1869) ; Murray v. Patrie (removal after judgment), 
5 Blatchf. 343 (1866) , reversed in The Justices v. Murray, 9 Wall. 274 
(1869). This last case holds that so much of the 5th section of the Act 
of March 3 (1863) , as provides for the removal of a judgment in a State 
court, where the cause was tried by a jury^ for re-trial on the facts and law 
in the Circuit Court, is in conflict with the seventh amendment of the 
Constitution, and void. McKee v. Rains, 10 Wall. 22 ; Galpin v. Critch- 
low, 112 Mass. 341 (1873) ; Whetherbee v. Johnson, 14 Mass. 412; The 
Mayor v. Cooper, 6 Wall. 247; Lamar v. Dana, 10 Blati»hf. 34; Bell v. 
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oflScers of the United States under specified circum- 
stances.^ In regard to all the foreoroing, it is to be remarked 
that they are not repealed by the Act of 1887, being expressly 
exempted from its repealing clauses ( § 5 of that act.) 
There was also a law providing that suits against certain 
Federal corporations^ or their members as such members, 
might be removed upon verified petition '* stating that such 
defendant has a defense arising under or by virtue of the 
Constitution, or of any treaty or law of the United States/'^ 
This act, it was held, remained in force notwithstanding 
the act of March 3, 1875.^ But it is now expressly repealed 
by the Act of March 3, 1887.* It was held to apply, in its 
true construction, only to corporations organized under a 
law of Congress, and not to include national banks which 
were expressly excepted, nor corporations created by for- 
eign governments or by the several States.® 

Dix, 49 N. Y. 232; Anthon v. Morton, 15 Am. Law Reg. (N^. S.) 556; 
Hodgson V. Milward, 3 Grant (Pa.), 418. Criminal cases can not be 
removed before indictment found in the State court. Commonwealth v. 
Artman, 3 Grant (Pa.), 436. 

1 Rev. Stats., § 644. 

2 Act of July 27, 1868. (15 Stats, at Large, 227; Rev. Stats., § 640.) 
This statute as found in section 640 of the Revised Statutes, is as fol- 
lows: "Any suit commenced in any court other than a Circuit or Dis- 
trict Court of the United States, against any corporation other than a 
banking corporation organized under a law of the United States, or 
against any member thereof as such member, for any alleged liability of 
such corporation, or of such member as a member thereof, may be 
removed, for trial, in the Circuit Court for the district where such suit 
is pending, upon the petition of such defendant, verified by oath, stat- 
ing that such defendant has a defense arising under or by virtue of the 
Constitution, or of any treaty or law of the United States. Such removal 
in all other respects, shall be governed by the provisions of the preced- 
ing section.^' Under the Act of July 27, 1868, a corporation seeking the 
removal of a cause, must show that it was organized under the laws of 
the United States, or that there is a defense arising under the Federal 
Constitution, or some treaty or law of the United States. Northern Line 
Packet Co. v. Binninger, 70 lU. 571 (1873). 

A corporation chartered by the United States is neither an alien nor a 
citizen, and hence a suit in which it is a party may be removed (§ 640) 
at any time before trial or final hearing. Eby v. Railroad, 13 Phila. 161. 

8 Kaln V. Texas Pac. R. R., 3 Cent. L. J. 12. 

* Act of .March 3, 1887, § 6. 

* Jones V. Oceanic Steam Nav. Co., 11 Blatchf. 406. 



» 
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§ 6. Under this Act, Mr. Justice Nelson decided at the 
circuit two important points^ which we notice^ as they illus- 
trate more or less questions which arise under other 
Removal Acts, and particularly the Act of March 3, 1875. 
He held :• 1st. Where one or more of the defendants have 
presented a petition for removal conforming to the Act, 
and thus initiated the removal, it is not competent for the 
State court to take any proceedings in the cause, other than 
to perfect the removal, as the other defendants may appear 
and present their petitions, which they may do at different 
times. 2d. That the joining of defendants in a suit, not 
within the limitations of the Act, with those who are, can 
not have the effect to defeat the Federal jurisdiction. He 
adds: " If this were permitted, the privilege extended to 
parties setting up a right under the Constitution and Laws 
of the United States, would, in most, if not in every 
instance, be defeated," and " most of these Removal Acts, 
depending principally upon the subject-matter^ and intended 
to secure the interpretation of the Constitution and Laws 
of the United States, at the original hearing, to its own 
judiciary, would be futile and worthless." In such cases, 
** if these outside parties are deemed material^ or are really 
material, to a complete remedy in behalf of the plaintiff, 
they must be regarded as subordinate and incidental to the 
principal litigation, in respect to which the Act of Congress 
has interposed the remedy of removal. In this way the 
right of the parties to have their defense, under the Con- 
stitution or Laws of the United States, tried in the Federal 
courts, is secured ; and, at the same time, the remedy of 
the plaintiff is unimpaired."^ 



1 Fisk V. Union Pacific R. R. Co., 8 Blatchf. 243, 248 (1871). The Act 
of July 27, 1868 (Rev. Stats. 640), held to provide only for a case in 
which the Federal corporation or member thereof was the sole defendant. 
Hazard v. Durant, etaL, 9 R. I. 602, 609 (1868), by Potter, J. But it was 
decided otherwise in Fisk v. Union Pacific Railroad Co., 6 Blatchf. 362; 
8, c, 8 lb, 243, 299; and this latter is, undoubtedly, the true construction 
of the Act on this point. Further, as to construction of this Act, see 
Gard v. Durant, 4 Clifford C. C. 113 (1879). 
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§ 7. A Petition for Removal under this Act must 
state that the corporation or member thereof applying for 
removal has "a defense arising under or by virtue of the 
Constitution of the United States, or some treaty or law of 
the United States;" but it need not state what the defense 
is, nor the facts constituting it — this is a matter for deter- 
mination in the Federal court, not on motion to remand, but 
on formal pleadings, or pleadings and proof .^ 

§ 8. The Important Acts of General Operation as to 
Removals, and which relate to cases that daily arise, are 
what is known as the 12th Section of the Judiciary Act ; 

1 Jones V. Oceanic Steam Nav. Co., 11 Blatchf. 406. See on this point 
The Mayor V. Cooper, 6 Wall. 247; Dennistoun v. Draper, 5 Blatchf. 
336, Nelson, J. ; Turton v. Union Pacific R. R. Co., 3 Dill. C. C. 366, 
Miller, J. Compare Magee v. U. P. R. R. Co., 2 Sawyer, 447, Hillyer, 
J. ; Hazard v. Durant et ul,^ 9 R. I. 602, before Potter, J. ; Kain v. Texas 
Pacific R. R. Co. (East. Dist. Texas, Duval, J.), 3 Cent. L. J. 12 (1875) ; 
Fisk V. U. P. R. R. Co., 8 Blatchf. 243; lb. 299. Under this Act, Hill- 
yer, J., decided that the fact, that the corporation (the Union Pacific 
Railroad Co.) was one organized under a law of the United States, is 
not enough to authorize the transfer of a cause to the Circuit Court of 
the United States. The action was one for a personal injury to the 
plaintiff; and it a'jppearing that the only defense made by the answer 
was in denial of the imputed negligence, the decision of which de- 
pended entirely upon common law principles, and not upon the con- 
struction of any Act of Congress, the cause was, on motion, remanded 
to the State court. Magee v. U. P. R. R. Co., 2 Sawyer C. C. 447 (1873). 
Under the same state of facts, Mr. Justice Miller has held precisely the 
other way. Turton v. U. P.R. R. Co., 3 Dill. C. C. 366 (1875). The 
question is a close one ; and the suggestion presents itself, if in every 
suit against a Federal corporation, such a corporation necessarily has a 
defense under a law of the United States, because it is a corporation or- 
ganized under a law of the United States, why did Congress not uncon- 
ditionally provide for the transfer of all suits, without requiring a veri- 
fied statement that they have ^*a defense arising under or by virtue of the 
Constitution, or a treaty or a law of the United States?" As bearing on 
this subject, see Osborn v. U. S. Bank, 9 Wheat. 738; Cohens v. Virgin- 
ia, 6 Wheat. 264; Hazard V. Durant etal,j9R, I. 602; Kain v. Texas 
Pacific R. R. Co., 3 Cent. L. J. 12 (1875) ; Fisk v. Union Pacific R. R. 
Co., 6 Blatchf. 362; «. c^S Id. 243, 299. The view of Mr. Justice Miller, 
in the case of Turton, supra^ derives strong support from the considera- 
tion that, under its charter, this corporation may sue and beisned orig- 
inally in the Circuit Court, without reference to citizenship or other 
ground of jurisdiction. Bauman v. Union Pacific R. R. Co., 3 Dill. 307. 



10 REMOVAL OF CAUSES. § 8 

the Act of July 27, 1866 ;i the Act of March 2, 1867,^ 
known as the ^'prejudice or local influence act;" the Act of 
March 3, 1875 ;3 and finally, the Act of March 3, 1887> 
The 12th section of the Judiciary Act, and the Acts of 
1866 and 1867, above mentioned, although technically re- 
pealed by the Revised Statutes of the United States, are 
substantially re-enacted in the 639th section thereof, and 
constitute respectively the first, second and third sub-divis- 
ions of -that section. The Act of March 3, 1875, is amend- 
ed, and practically superseded by that of March 3, 1887. 
These statutes are the foundation of the law on the subject 
of removals on the grounds therein provided for, and the 
principal purpose of this work is to give a reading on these 
statutes, or, in other words, an exposition of their mean- 
ing in the light of the adjudications which have been made 
under them. 

The text of these statutes is so essential to an under- 
standing of the subject, that we reproduce, for conven- 
ience, the more material portions of them in a note,^ with 
the exception of the Act of 1887, which will be found in 
full in Chapter IX. 

^ 14 Stats, at Large, 306. 

2 14 Stats, at Large, 558. 

3 18 Stats, at Large, 470. 

* 24 Stats, at Large, 562. 

» Section 639 of the Revised Statutes is as follows: '*Any suit com- 
menced in any State court, wherein the amount in dispute, exclusive of 
costs, exceeds the sum or value of five hundred dollars, to be made to 
appear to the satisfaction of said court, may be removed for trial into 
the Circuit Court for the district where such suit is pending, next to be 
held after the filing of the petition for such removal hereinafter men- 
tioned, in the cases and in the manner stated in this section. 

''''First, When the suit is against an alien or is by a citizen of the 
State wherein it is brought, and against the citizen of another State, it 
may be removed on the petition of such defendant, filed in said State 
court at the time of entering his appearance in said State court.'' [This 
is, substantially, section 12 of the Judiciary Act.] 

''^Second, When the suit is against an alien, and a citizen of the State 

wherein it is brought, or is by ajcitizen of such State against a citizen of 

t he same and a citizen of another State, it may be so removed, as against 

aid alien or citizen of another State, upon the petition of such defend- 
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ant, tiled at any time before the trial or final hearing of the cause, if, 
so far as it relates to hini, it is brought for the purpose of restraining or 
enjoining him, or is a suit in which there can be a final determination of 
the controversy, so far as concerns him, without the presence of the other 
defendants as parties in the cause. But such removal shall not take 
away or prejudice the right of the plaintiff to proceed at the same time 
with the suit in the State court, as against the other defendants.^' [This 
is, substantially, the Act of July 27, 1866.] 

''*' Third, When a suit is between a citizen of the State in which it is 
brought and a citizen of another State, it may be so removed on the pe- 
tition of the latter, whether he be plaintiff or defendant, filed at any 
time before the trial or final hearing of the suit, if before or at the time 
of filing said petition he makes and files in said State court an affidavit 
stating that he has reason to believe, and does believe that, from preju- 
dice or local influence, he will not be able to obtain justice in such State 
court." . [This is, substantially, the Act of March 2, 1867.] 

Section 639 of the Revised Statutes continues as follows: ^^lu order to 
such removal, the petitioner in the cases aforesaid must, at the time of 
filing his petition therefor, offer in said State court good and sufficient 
surety for his entering in such Circuit Court, on the first day of its ses- 
sion, copies of said process against him, and of all pleadings, depositions, 
testimony and other proceedings in the cause, or, in said cases where a 
citizen of the State in which the suit is brought is a defendant, copies of 
all process, pleadings, depositions, testimony and other proceedings in 
the cause concerning or affecting the petitioner, and also for his there 
appearing and entering special bail in the cause, if special bail was orig- 
inally requisite therein. It shall, thereupon, be the duty of the State 
court to accept the surety, and to proceed no further in the cause against 
the petitioner, and any bail that may have been originally taken shall be 
discharged. When the said copies are entered as aforesaid in the Circuit 
Court, the cause shall there proceed in the same manner as if it had been 
brought there by original process, and the copies of pleadings shall have 
the same force and effect, in eveiy respect and for every purpose, as the^ 
original pleadings would have had by the laws and practice of the courts 
of such State, if the cause had remained in the State court.'' 

Act of March 3^ 1875. The second and third sections of this Act in 
delation to the retnoval of actions, are as follows : ^^§ 2. That any suit 
of a civil nature, at law or in equity, now pending or hereafter brought 
in any State court, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dollars, and arising under the 
Constitution or Laws of the United States, or treaties made, or which 
shall be made, under their authority, or in which the United States shall 
be plaintiff or petitioner, or in which there shall be a controversy be- 
tween citizens of different States, or a controversy between citizens of 
the same State claiming lands under grants of different States, or a 
controversy between citizens of a State and foreign States, citizens or 
subjects, either party may remove said suit Into the Circuit 
Court of the United States for the proper district; and when 
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in any suit mentioned in this section there shall be a controversy which 
is wholly between citizens of different States, and which can be fully 
determined as between them, then either one or more of the plaintiffs or 
defendants, actually interested in such controversy, may remove said 
suit to the Circuit Court of the United States for the proper district." 

"§ 3. Bemoval — Proceedings, — That whenever either party, or anyone 
or more of the plaintiffs or defendants, entitled to remove any suit men- 
tioned in the next preceding section, shall desire to remove such suit 
from a State court to the Circuit Court of the United States, he or they 
may make and tile a petition in such suit in such State court before or at 
the term at which said c use could be first tried, and before the trial there- 
of, for the removal of such suit into the Circuit Court, to be held in the 
district where such suit is pending, and shall make and file therewith a 
bond, with good and sufilcieut surety, for his or their entering in such 
Circuit Court, on the first day of its then next session, a copy of the 
record in such suit, and for paying all costs that may be awarded by the 
said Circuit Court, if said court shall hold that such suit was wrongfully 
or improperly removed thereto, and also for there appearing and en- 
tering special bail in such suit, if special bail was originally requisite 
therein. It shall then be the duty of the State court to accept said petition 
and bond, and proceed no further in such suit, and any bail that may 
have been originally taken shall be discharged ; and the said copy being 
entered as aforesaid in said Circuit Court of the United States, the cause 
shall then proceed in the same manner as if it had been originally com- 
menced in the said Circuit Court," etc., etc. 



§ 10 REMOVAL OF CAUSES. 13 



CHAPTER III. 

VALIDITY OF THE REMOVAL ACTS RIGHTS PROTECTED FROM 

INVASION OR DENIAL BY THE STATES. 

§ 9. The Power of Congress to authorize the transfer of 
cases, to which the Federal judicial power conferred by the 
Constitution extends, from the State courts to the Federal 
courts, has been frequently declared by the Supreme Court, 
and the constitutionality of the Removal Acts of 1789, 1833, 
1863, 1866 and 1867 is established beyond question. '*The 
validity of this legislation," says Mr. Justice Field, "is 
not open to serious question, and the provisions adopted 
have been recognized and followed, with scarcely an excep- 
tion, by the Federal and State courts since the establish- 
ment of the government."^ 

§ 10. lu this connection, it may also be observed that the 
right to remove cases into the Federal court, when the 
terms upon which the right is given by the Acts of Congress 
in that behalf are complied with, cannot he defeated hy State 
legislation. Therefore, a State statute which allows a for- 
eign corporation to do business in the State only on condi- 

1 Gaines v. Fuentes et al,^ U. S. Sup. Court, Oct. Term, 1875, 3 Cent. 
L. J. 371; s. c, 92 U. S. 10; Tennessee v. Davis, 100 U. S. 267; 9, c, 10 
Cent. L. J. 251; State v. Hoskins, 77 N. C. 530; State v. Deaver, 77 N^. C. 
555. See also Sewing Machine Companies' Case, 18 Wall. 553; Johnson 
V. Monell, 1 Woolw. 394; Meadow Valley Co. v. Dodds, 7 Nev. 143; 
Chicago, etc. Railway Co. v. Whitton»s Admr., 13 Wall. 270; The Mayor 
V. Cooper, 6 Wall. 247; Strauder v. West Virginia, 100 U. S. 303; 9, c, 
10 Cent. L. J. 225; Barrow v. Huntoon, 99 U. S. 80 (1878) ; Baltimore R. 
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tion that it will a^ree not to remove suits against it to the 
Federal courts, is unconstitutional, and such an agreement, 
though entered into by the company, is void.^ But pro- 
visions of such a statute, authorizing and requiring the 
Secretary of State to revoke the license of any corporation 
which shall ask a removal of a cause in violation of its pro- 
visions, are not inoperative, but may be carried out by the 
Secretary of State, or enforced by the State judiciary. 
The effect of the statute is that foreign corporations must 
forego the right to remove causes to Federal courts, or 
cease to do business within the State. As the State Legis- 
lature has the right to exclude foreign corporations, the 
means of enforcing such exclusion, or the motives of such 
action, will not be inquired into by a court of the United 
States.^ 

§ 11. And it has recently been decided that where a 
State statute, allowing a foreign railroad corporation to 
acquire and operate roads within the State, is so framed 
that its legal effect is not to make the road a domestic cor- 
poration, but a proviso to the act declares that it shall be 
deemed a domestic corporation, " in all suits or causes of 
action arising in this State in which it shall be a party," 
the proviso must be held void as attempting to prevent 
removal to the Federal courts.^ 

R. Co. v. Gary, 28 Ohio St. 208 (1877) ; Owen v. New York Life Ins. Co., 
1 Hughes, 322 (1877) ; Assurance Co. v. Pierce, 27 Ohio St. 155. Contra, 
Continental Ins. Co. v. Kasey, 27 Gratt. (Va.) 216 (1876). 

^ Ins. Co. V. Morse, 20 Wall. 445. See also Ins. Co. v. Dunn, 19 Wall. 
214 ; Gordon v. Longest, 16 Pet. 97 ; Kanouse v. Martin, 14 How. 23 ; a. c, 
15 How. 198; Stevens v. Phoenix Ins. Co., 41 N. Y. 149; Holden v. Put- 
nam Ins. Co. 46 N. Y. 1; Hadley v. Dunlap, 10 Ohio St. 1. Home Ins. 
Co. V. Davis, 29 Mich. 238, is inconsistent with Ins. Co. v. Morse, supra. 
In Hartford Fire Ins. Co. v. Doyle(West. Dist. Wis., Hopkins J.), 3 Cent. 
L. J. 41, an act of the legislature of the State, making it the duty of the 
Secretary of State to revoke licenses of companies for removing suits to 
Federal courts, was held void, and such revocation restrained hy injunc- 
tion. But see Doyle v. Continental Ins. Co., 94 U. S. 535, referred to infra, 

2 Doyle V. Continental Ins. Co., 94 U. S. 535 ; State v. Doyle, 40 Wis. 220. 

sMopre V. Railroad, 21 Fed. Rep. 817. 
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CHAPTER IV. 

MATERIAL ELEMENTS OF THE RIGHT, AS GIVEN BY THE 

PRINCIPAL STATUTES. 

§ 12. The Material Elements of tbe Statutes on this sub- 
ject, it will be perceived, are the nature of the suits which 
may be removed; the amount or value in dispute; the par- 
ties to the suit, and in this connection the party entitled to 
the removal ; the time when the application must be made ; 
the mode of making the application, and herein of the surety 
or bond^ etc., required, and the effect on the jurisdiction of 
the State court and of the Federal court of a proper appli- 
cation to remove a cause which is removable. 

And these material elements determine the essential 
requisites of a removable cause. That is to say, it is neces- 
sary that the suit should be of the nature of one of those 
mentioned in the statutes, the amount involved in the con- 
troversy must reach the prescribed limit, the citizenship of 
the respective parties must be such as to confer jurisdic- 
tion, the application must be made at the proper stage of 
the progress of the cause in the State court, and in the 
mode prescribed. Then, and then only, will the jurisdic- 
tion of the State court cease, and that of the Federal court 
attach. 
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CHAPTER V. 

THE 12th section OF THE JUDICIARY ACT. 

§ 13. Before entering in detail upon the several elements 
of the removal enactments, it is advisable to advert to some 
general considerations touching these several statutes. 

We commence with Section 12 of the Judiciary Act. 
The reader may recur to its language as re-enacted in sub- 
stance in the Revised Statutes, given in a note to a preced- 
ing section ; and it is important to remember that, from 1789 
until the Act of July 27, 1866, above mentioned, the 12th 
section of the Judiciary Act was the only statute authoriz- 
ing the removal of causes from the State courts to the Cir- 
cuit Court of the United States, on the ground of citizen- 
ship of the parties. 

§ 14. Section 12 of the Judiciary Act, omitting the case 
of aliens, authorized the removal by the defendant (under 
limitations therein mentioned), where the suit is commenced 
in the State court ^^ by a citizen of the State in which the 
suit is brought y against a citizen of another State,^^ That 
is, if the suit is by a resident plaintiff, the non-resident 
defendant may have it removed ; but the resident plaintiff 
could not. Under section 11 of the Judiciary Act, as to 
original suits in the Circuit Court, a non-resident plaintiff 
might sue in the Circuit Court a resident defendant; but if 
the non-resident plaintiff elected to sue in a State court, 
section 12 of that Act gave neither party the right to remove 
the cause from the State court to a court of the United 
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States. The plaintiff was not given the right, because he 
had voluntarily selected the State court in which to bring 
his action; the defendant was not given the right, because 
it was not supposed that he would have any grounds to 
object that he was sued in the courts of his own State. So 
that the right of removal by the 12th section of the Judici- 
ary Act is limited to the non-resident citizen when sued by 
a resident plaintiff in the courts of the State. By section 
11 of the Judiciary Act, the Circuit Court has jurisdiction 
when the suit is between a citizen of the State in which it 
is brought and a citizen of another State. This was con- 
strued by the courts to mean that, if there were several 
plaintiffs and several defendants, each one of each class 
must possess the requisite character as to citizenship.^ For 
example, a citizen of New York and a citizen of Georgia 
could not join as plaintiffs in suing in New York a citizen 
of Massachusetts, if found in New York, because the plaint- 
iffs were not each competent to sue; for the citizen of 
Georgia could not, under section 11 of the Judiciary Act, 
sue a citizen of Massachusetts in New York.^ Some of the 
more important cases touching the jurisdiction of the Cir- 
cuit Court under the 11th section of the Judiciary Act, and 
concerning the effect of the Act of 1839 (5 Stats, at Barge, 
321), which relates to suits commenced in the Circuit 
Court, are referred to in the note, as they have a bearing 
on the construction of the 12th section.^ 

1 Strawbridge v. Curtiss, 3 Cranch, 267; Coal Co. v. Blatchford, 11 
Wall. 172. 

2 Moffat V. Soley, 2 Paine, 103. This restriction on the jurisdiction of 
the Federal courts was removed by the Act of March 3, 1875, and under 
that act, those courts would have had jurisdiction of such a suit as that 
mentioned in the text. But the narrower limits of the jurisdiction, as 
defined by the Judiciary Act, were again restored by the Act of March 
3, 1887. See § 1 of that Act. 

8 The case of the Commercial Bank v. Slocomb, 14 Pet. 60 (except so 
far as it has been since overruled as to the suability of corporations in 
the Federal courts) , holds, and only holds, that, under the Judiciary Act, 
the jurisdiction of the Circuit Court is defeated if some of the defend- 
ants are citizens of the same State with the plaintiff; and that this princi- 

(2) 
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§ 15. But it should be borne in mind that in cases 
removed from the State court the jurisdiction of the Cir- 
cuit Court is dependent upon the act under which the suit is 
removed 9 and not upon the legislation which confers juris- 
diction upon that court in cases originally brought therein ; 
and therefore the restrictions on the jurisdiction in the 
11th section of the Judiciary Act have no application to 
cases removed under the 12th section of that Act.^ 

§ 16. Under Section 12 of the Judiciary Act, regulat- 



ple was not changed by the Act of February 28, 1839. Same principle 
affirmed, at the same term, in a case rightly decided, Irvine v. Lowry, 
14 Pet. 293. See, also, Clearwater v. Meredith, 21 How. 489. In Taylor 
V. Cook et aZ., 2 McLean, 516, the plaintiffs were citizens of New York 
and brought suit in the Circuit Court of the United States in Illinois 
against Cook, a citizen of Illinois, and Spaulding, a citizen of Missouri, 
who entered a voluntary appearance, and the question was, whether the 
court had jurisdiction, and, aided by the Act of 1839, it was held that it 
had. Judge McLean, in delivering his opinion says, arguendo, that prior 
to the Act of 1839, and under the 11th section of the Judiciary Act limit- 
ing the jurisdiction to suits between ^^ a citizen of the State where the 
suit is brought and a citizen of another State,'* as construed, "*' the court 
could not take jurisdiction of the case ; for as between the plaintiffs 
who are citizens of New York, and the defendant, Spauldinc^, who is a 
citizen of Missouri, the court could exercise no jurisdiction in the State 
of Illinois ; because in that case neither party would reside in the State 
where suit is brought." But see contra, the observations, arguendo of 
Wayne, J., in Louisville Railroad Company v. Letson, 2 How., on pp. 
553, 554, in which he concludes that it is not necessary, under the Judici- 
ary Act, that all of the defendants should be citizens of the same State, 
provided none of them are citizens of the same State with the plaintiff. 
(See infra. Chap. 10.) The joinder of a defendant not served, and who 
does not appear, who is a citizen of the same State with the plaintiff, 
does not defeat the jurisdiction of the Circuit Court; at all events, it 
does not since the Act of 1839. Doremas v. Bennett, 4 McLean, 224. 
But the joinder of such a defendant who is served, if he be not a mere 
nominal defendant, does defeat the jurisdiction ; at all events, it did 
prior to the Act of March 3, 1875. Ketchum v. Farmers' etc. Co., 4 Mc- 
Lean, 1; Coal Co. v. Blatchford, 11 Wall. 172; Case of Sewing Machine 
Companies, 18 Wall. 553. 

1 Green v. Custard, 23 How. 484; Barclay v. Levee Commissioners, 1 
Woods C. C. 254; Bushnell v. Kennedy, 9 Wall. 387; Sands v. Smith, 1 
DiU. 293, 297; Sayles v. N. W. Ins. Co., 2 Curtis C. C. 212; Gaines v. 
Fuentes, U. S. Sup. Court, Oct. Term, 1875, 2 Otto, 10, 3 Cent. L. J. 271 ; 
Winans v. McKean, etc. Nav. Co., 6 Blatchf. 215. 
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ing removals, it is settled that a cause can not be removed 
thereunder, unless all the defendants ask for it; that to 
bring the case within the Act, all the plaintiffs must be cit- 
izens of the State in which suit is brought, and all of the 
defendants must be citizens of some other State or States.^ 
But this rule, we may remark, does not apply to persons 
who are mere nominal or formal parties.^ 

§ 17. That is to say, the presence on the record of 
nominal parties, or of persons who are made parties, but 
who are not necessary to a determination of the real con- 
troversy, will not be allowed to defeat the right of removal.* 
For example, where the real contention is between citizens 
of different States, but some of the defendants, who are 
sued merely in their representative capacity as trustees, or 

1 Beardsley v. Torrey, 4 Wash. 286 (1822) ; Ward v. Arredondo, 1 
Paine, 410 (1825) ; Hubbard v. R. R. Co., 3 Blatchl. 84; s. c, 25 Vt. 715 
(1853) ; Beery v. Irick, 22 Gratt. 484; Ex parte Girard, 3 Wall. Jr. 263; 
Smith V. Rines, 2 Sumn. 330; Hazard v.Durant, 9 R. I. 602; In re Tur- 
ner, 3 Wall. Jr. 260 ; lb., 263 ; Perkins v. Morgan, 27 La. Ann. 229 (1875) ; 
Goodrich v. Hunton, 29 La. Ann. 372. 

2 Browne v. Strode, 5 Cranch, 303 ; Wormley v. Wormley, 8 Wheat. 
421 ; Ward v. Arredondo, supra; Wood v. Davis, 18 How. 467. Who are 
nominal parties and who are not, see also Bixby v. Couse, 8 Blatchf . 73 ; 
Coal Co. V. Blatchf ord, 11 WaU. 172; Davis v. Gray, 16 Wall. 220; Weed 
Sewing Machine Co. v. Wicks, 3 DIU. 261, 266; Knapp v. Troy & Bos- 
ton R. R. Co., (Sup. Court, Oct. Term, 1873), 20 Wall. 117, where the 
cases are cited by Mr. Justice Davis. In this last case, the learned judge, 
speaking of the Removal Act of 1867, says : ^^ It does not change the 
settled rule that determines who are to be regarded as the plaintiff and 
the defendant ; and as the plaintiff and defendant in this action were 
both citizens of New York, the Circuit Court has no jurisdiction to en- 
tertain it.^' 20 Wall. 124. The fact that defendants are named who have 
not been served, or have not appeared, and who are citizens of the same 
State with the plaintiff, will not defeat the right of removal. Ex parte 
Girard, 3 Wall. Jr. 263 (1858), Grier, J. 

'Deford v. Mehaffy, 14 Fed. Rep. 181; Danvers Savings Bank v. 
Thompson, 133 Mass. 182 ; Mayor v. Cummins, 47 Ga. 321 ; Wood v. 
Davis, 18 How. 467; Ward v. Arredondo, 1 Paine, 410; Arrapahoe Co. v. 
K. P. R. R., 4 Dill. 277; s. c, 5 Cent. L. J., 102; Calloway v. Ore Knob 
Co., 74 N. C. 200; Edgerton v. Gilpin, 3 Woods, 277. As to fraudulent 
or improper joinder of parties (or causes of action) to prevent removal, 
see Smith v. Rines, 5 Sumner, 338 ; Ex parte Girard, 3 Wall. Jr. 263 ; 
Cook V. State Nat. Bank, 52 N. Y. 96. 
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whose connection with the controversy is collateral and sub- 
sidiary to the main issue, or whose appearance as record- 
parties is only necessary to effectuate the relief sought by 
the plaintiff, are citizens of the same State with the plaint- 
iff, their citizenship will not be considered on the question 
of removal.^ As a general rule, however, trustees and exec- 
utors are to be regarded as active and not merely nominal 
parties.^ Thus in a suit, the object of which is to prevent a 
trustee under a deed of trust from selling the property by 
virtue of a power therein given, the trustee is not a formal 
party, but a necessary party to the petition for removal, and 
his citizenship must be made to appear.^ As to garnishees 
the rule is different; they are not properly parties to the 
main action, and the fact that the plaintiff and the garnishee 
are citizens of the same State will not prevent a removal.* 
And if the defendant calls in a third person to support a title 
which he has warranted, merely in order that the judgment 
may bind him in a subsequent suit to be brought by his 
warrantee, the fact that the plaintiff and the intervening 
defendant are citizens of the same State is no obstacle to 
the removal of the suit.* But attaching creditors, who join 
in a suit to set aside certain judgments obtained against 
theirdebtor by confession, are necessary parties to the con- 
troversy between the plaintiff and defendant, and their cit- 
izenship is material on the question of removal.^ In regard 
to a bill in equity the rule seems to be, that in determining 
whether the cause is properly removable on the ground of 
diversity of citizenship, the interests of the parties thereto 
are to be considered, irrespective of their nominal attitude 

1 Bates V. Railroad (N". Dist. N". Y. 1883), 16 Reporter, 132. 

2 Goodnow V. Litchfield, 4 McCrary, 215. Infra, § 54. 

8 Thayer v. Life Association, 112 U. S. 717; Evans v. Faxon, 11 Biss. 
175. 

* Cook v. Whitney, 3 Woods, 715. 

* Davis V. Montgomery, 36 La. An. 874. 

^PoUok V. Louchheim, 19 Fed. Rep 465. Officers of a corporation, 
joined with it as defendants to a bill in equity, but as to whom no relief 
was prayed in their individual capacity, and no relief which was not 
asked as against the corporation, are nominal parties in such a sense, as 
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as plaintiffs or defendants, and such classification should 
determine the fact of a removable or non-removable con- 
troversy.^ 

§ 18. It is also true that the joinder of mere nominal 
or formal parties can no more secure the right of removal 
than their presence on the record can defeat it.^ 

§ 19. Omitting the case of aliens, it will be perceived 
that the 12th section of the Judiciary Act (now Rev. Stats., 
section 639, sub-division 1), gave the power of removal only 
under the following circumstances. 

1. The plaintiff, or if more than one, then all of the 
plaintiffs must be citizens of the State in which the suit is 
brought ; 

2. The defendant, or if more than one, then all of the 
defendants must be citizens of another State or States; 

3. It is limited to civil suits, involving, besides costs, a 
sum or value exceeding $500 ; 

4. The right of removal is limited to the defendant or 
defendants^ and must be exercised or applied for by all of 
the defendants.^ 



not to defeat the right of removal, if the right otherwise exists. Hatch 
V. Ch., R. I. & P. R. R. Co., 6 Blatchf. 105 (1868). 

1 Sayer v. GasUght Co., 14 Fed. Rep. 69. 

2 Hazard v. Robinson, (Dist. R. 1. 1884), 21 Fed. Rep. 193; Gudger v* 
Railroad, 87 N. C. 326. 

8 Smith v. Rines, 2 Sumner, 338; Beardsley v. Torrey, 4 Wash. C. C» 
286; Ward v. Arredondo, 1 Paine, 410; In re Turner, 3 Wall. Jr. 260, 
Grier, J.; Jnre Girard, J6.,263; Field v. Lownsdale,lDeady, 288; Fisk 
V. Union Pacific R. R. Co., 6 Blatchf. 362; s. c, 8 Blatchf. 243, 299; Pat- 
erson v. Chapman, 13 Blatchf. 395 (1876) ; Carswell v. Schley, 59 Ga. 17; 
Girardey v. Moore, 3 Woods C. C. 397; «. c, 5 Cent. L. J. 78; Sawyer 
V. Switzerland Ins. Co., 14 Blatchf. 451; Taylor v. Rockefeller (W. D. 
Pa., June, 1878, Strong, J.), 7 Cent. L. J. 349; Dart v. Walker, 4 Daly 
(Jf. Y.), 188; Merwin v. Wexel, 49 How. (Pr.) Rep. (N". Y.) 115. The 
above cases discuss the right to and effect of successive removals by dif- 
ferent defendants under various Removal Acts. 

In Fallis v. McArthur, 1 Bond, 100 (1856), it was held that, where one 
joint defendant removed the suit (the other not being served) , the plaintiff 
was entitled to process in the Federal court against the defendant who 
was not served with process in the State court at the time the cause was 
removed. In Field v. Lownsdale, supra ^ Deady, J., seems to be of & 
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5. The Petition for the removal must be filed at the time 
the defendant or defendants enter their appearance in the 
State coart.^ Hence, if some of the plaintiffs were not cit- 
izens of the' State in which suit was brought; or if some 
of the defendants were citizens of the same State with plaint- 
iff; or if the defendants answered or submitted to the 
jurisdiction of the State court before applying for the re- 
moval; or if all the defendants (other than formal or nom- 
inal parties) did not apply for the transfer ; or if the amount 
in dispute did not exceed $500 — then, and in each of these 
cases, there could be no removal under the Judiciary Act.^ 

§ 20. It is to be noted that there is no provision made, 
in the Judiciary Act, for the removal of a cause in which 
the plaintiff is an alien, '^ So far as concerns this statute, 

different opinion. See opinion of Mr. Justice Nelson in Fisk v. Union 
Pacific R. K. Co., 8 Blatchf. 243 (1871) ; «. c, 76., 299; 6 Id,, 362. 

If a suit be brought by a citizen against several non-resident joint 
debtors in a State where the statute authorizes the plaintiff to proceed 
against the defendants served, and if he recover judgment, it may be 
enforced against the joint property of all, or the separate property of 
the defendants served; and if the only defendants served are citizens of 
another State, such defendants are entitled to remove the cause, under 
the Judiciary Act, though the co-defendant not served does not join in 
the application. Davis v. Cook, 9 Nev. 134 (1874). 

In an action for joint indebtedness^ all the joint defendants, both under 
the Act of July 27, 1866, and under that of March 2, 1867, must apply for 
the removal ; no one can remove under the Act of 1866, unless a sepa- 
rate judgment can be rendered against him without the presence of the 
other defendants. Merwin v. Wexel, 49 How. (Pr.) Rep. 115. 

^ Entering an appearance; meaning of, construed and applied. Chat- 
ham ISTat. Bank v. Merchant's Nat. Bank, 1 Hun (N. Y.),702 (Sup. 
Court, Special Term, 1874) ; Dart v. Cook, 9 Nev. 134 (1874) ; Hazard v. 
Dnrant et al.y 9 R. I. 602, 606; Hough v. West. Transp. Co., 1 Biss. 425 
(1864) ; Sweeney v. Coffin, 1 Dill. C. C. 73, Treat J. ; McBratney v. 
Usher, 1 DiU. C. C. 367; Webster v. Crothers, 1 Dill. C. C. 301; Pugsley 
V. Freedmen's Sav. Bank, 2 Tenn. Ch. 130. 

Under section 12 of the Judiciary Act the petition need not be verified, 
Sweeney v. Coffin, 1 Dill. C. C. 73. 

As to verification and mode of removal under other Removal Acts, lb. 
Infra, chaps. 17, 18, 19. 

^ See Infra, chaps. 8, 11, 15, 17, and cases cited. 

8 Galvin v. Boutwell, 9 Blatch. 470. As to Federal jurisdiction depend- 
ent on alienage, see further, Hinckley v. Byrne, 1 Deady, 224; Breedlove 
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the right of removal on account of alienage is given only to 
the defendant ; and if an alien plaintiff desires to transfer 
his cause to the Federal courts, proceedings must be taken 
under the Act of 1875. And fqr this purpose resident but 
unnaturalized foreigners are deemed aliens;^ because, as 
we shall see more fully hereafter, the test is citizenship and 
not mere residence. But this does not apply to Indians.^ 
When a suit is removed on account of alienage, it will not 
be remanded if the alien subsequently becomes a citizen.^ 

§ 21. This 12tli Section of the Judiciary Act was super- 
seded and practically repealed by the more enlarged pro- 
visions, on the same subject, in the Act of March 3, 1875. 
It is therefore no longer in force.* But inasmuch as the 
Act of March 3, 1887, which now furnishes the complete 
system for the removal of causes, evinces a purpose to 
return to the earlier standards, and fixes the lines of juris- 
diction at points very similar to those established by the 
Judiciary Act, the foregoing decisions and discussions upon 
the last named statute are here retained, as being likely to 
furnish helpful illustrations and analogies. 

V. Nicolet, 7 Pet. 413; Wilson v. City Bank, 3 Sumner, 422; Montalet v. 
Murray, 4 Cranch, 46 ; Jackson v. Twentyman, 2 Pet. 136. 

1 Baird v. Byrne, 3 Wall. Jr. 1 ; Lanz v. Randall, 3 Cent. L. J. 688; 4 
Dill. 425. 

^ Karrahoo v. Adams, 1 Dill. 344. 

8 Houser v. Clayton, 3 Woods, 273. 

-* Girardey v. Moore, 3 Woods, 397. 



24 BEMOYAL OF CAUSES* § 22 



CHAPTER VI. 

ACT OF JULY 27, 1866. 

§ 22. The Act of July 27, 1866 (now Rev. Stat., § 639^ 
sub-division 2), is the first Act which allowed part of the 
defendants to remove a cause : but this right is given by 
the Act only under specified and limited circumstances ► 
Omitting the case of aliens, which is of unfrequent occur- 
rence und presents little that is peculiar, the following con- 
ditions must CO- exist to authorize a removal under this Act: 

1. The suit in the State court must be by a plaintiff who 
is a citizen of the State in which the suit is brought.^ 

2. It must be against a citizen of the same State and a 
citizen of another State as defendants. 

3. The amount in dispute must exceed the sum or value 
of $500, besides costs. 

4. The removal must be applied for ** before the trial or 
final hearing of the cause" in the State court. 

These elements concurring, then the non-resident defend- 
ant (not the resident defendant), may have the cause re- 
moved (not wholly), but only so far as relates to himself, 
provided also, it is a suit '* brought for the purpose of re- 
straining or enjoining him, or is a suit in which there can be 
2i final determination of the controversy, so far as concerns 
him J without the presence of the other defendants as parties 
to the cause. ^ 

1 Forrest v. Keeler, 17 Blatch. 522. 

2 Construction and extent of application of the Act of 1866, Hodgkins v. 
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§ 23. The Express Provision is that the suit as between 
the plaintiff (a citizen of the State), and the other defend- 
ant (also a citizen of the same State with the plaintiff), 
shall proceed in the State court notwithstanding such re- 
moval to the Federal court. As between the plaintiff and 
the non-resident defendant (citizen of another State), the 
cause proceeds in the Federal court. It must be admitted 

Hayes, 9 Abb. N. Y. Pr. (N". S.), 87; Darst v. Bates, 51 Dl. 439; Stewart 
V. Mordecai, 40 Ga. 1. 

In Cape Girardeau and State Line R. R. Co. v. Winston et aL, 4 Cent. 
L. J. 127 (1877), before Dillon and Treat, JJ., the last-nanaed Judge wa& 
strongly inclined to regard the Act of 1866 as unconstitutional, and as 
repealed by implication by the Act of March 3, 1875 — the Circuit Judge 
giving no opinion on these points, and both judges concurring in hold- 
ing that, where in a suit brought in a State court by the plaintiff corpo- 
ration to set aside a deed of trust, made by its officers and another corpo- 
ration of the same State, a removal of the cause to the United States court 
was sought by the surviving trustee in the deed of trust and one of the 
bondholders under it, the latter corporation being a necessary party, and 
no final or effectual determination of the case made by the bill being 
possible without its presence, the petitioners could not have the cause 
removed under the Act of 1866 (Rev. Stat. § 639, clause 2), as to them. 
See similar case, Gardner v. Brown, 21 Wall. 36. 

Constniction of the Act of 1866, as to cases in which there can be a 
final determination of the controversy as to the portion of the defendants 
removing the cause, without the presence of the other defendants. See 
Bixby V. Couse, SBlatchf. 73; Peters v. Peters, 41 Ga. 242; Allen v. 
Ryerson, 2 Dillon C. C. 501 ; Case of Sewing Machine Cos'., 18 Wall. 583; 
s. c. below, 110 Mass. 70; Field v. Lamb, 1 Deady, 430; Field v. Lowns- 
dale, 1 Deady, 288 (1867) . This last case holds that in a suit to quiet 
title against tenants in common, one of the defendants, as such tenant^ 
may remove the case to the Federal court, under the Act of 1866, if he i& 
otherwise within its provisions. 

In McGinnity v. White, 3 Dillon C. C. 350, it was held, under the cir- 
cumstances, that one co-partner might remove the cause as to himself 
undt^r the Act of 1866. 

The Act of 1866 has no application to a case where one of the defend- 
ants is an alien, and the other defendants are citizens of another State, 
and none of the defendants, or none who are served, are citizens of the 
State in which the suit is brought. Davis v. Cook, 9 ISTev. 134 (1874). 

Under a jot'nf oppZica^ion by two defendants, the removal may, under 
the Act of 1866, be granted to one and refused to the other. Dart v. 
Walker, 4 Daly (N. Y.), 188. 

Under the Act of 1866 no affidavit of local prejudice is necessaiy^ 
such as required by the Act of 1867. Allen v. Ryerson, 2 Dillon C. C. 
501. 
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that this is a singular result. The plaintifF's single action 
is thus split into two — one of which remains in the State 
court to be adjudged by it; the other goes to the Federal 
court to be adjudged by it. This Act, it will be perceived, 
has no reference to cases in which all of the defendants are 
citizens of another State (that being then provided for by 
section 12 of the Judiciary Act), nor any reference to the 
oases in which the plaintiffs are citizens of any other State 
than that in which the suit is brought. Its obvious purpose 
was to give a right of removal, in the cases and on the terms 
prescribed, to the non-resident citizen who was joined as a 
defendant with a resident citizen, when sued by a resident 
plaintiff.^ It may be inferred that Congress doubted the 
power under the Constitution (art. 3, sec. 2), to authorize 
the removal of the whole case, since part of the case pro- 
vided for would be between citizens of the same State. We 
say this may be inferred, since otherwise we can scarcely 
conceive why it is that Congress would divide one case into 
two, and embarrass the parties with the inconvenience and 
additional expense resulting therefrom. Speaking of this 
Act, Mr. Justice Clifford observes: ''Considering the 
stringent conditions which are embodied therein, it is doubt- 
ful whether it will prove to be one of much practical value.' *^ 
The necessity for this Act grew out of the narrow construc- 
tion early placed on the Judiciary Act, the embarrassments 
arising from which had been so long felt, and which finally 
led to the Act of 1875. According to the authoritative de- 
cision of the United States Supreme Court, this act ( 1866) 
was repealed by the law of 1875,^ and therefore, of course, 
it forms no part of the system as now established by the 
Act of March 3, 1887. 

1 Bixby V. Couse, 8 Blatch. 73 ; Allen v. Ryerson, 2 Dm. 501 ; Field v. 
Lownsdale, 1 Deady, 288; Field v. Lamb, 1 Deady, 430. 

2 Case of Sewing Machine Companies, 18 Wall. 553; 8. c, below, 110 
Mass. 70. 

« Hyde v. Ruble, 104 U. S. 407; King v. Cornell, 106 U. S. 395; Ayers 
V. Watson, 113 U. S. 594. 
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CHAPTER VII. 



ACT OF MARCH 2, 1867 ''PREJUDICE OR LOCAL INFLUENCE. 



9 9 



§ 24. We now come to the Act of March 2, 1867.^ It 

purports to be an amendment to the Act of July 27, 1866, 
last noticed, and it extends the right, in the cases therein 
provided for, as well to plaintiffs as to defendants, but con- 
fines it to such as are non-residents of the State in which the 
suit is brought, and makes the ground of removal, not alone 
the citizenship of the parties, but also prejudice orlocalin- 
fluence. The Act provides: "That where a suit is now 
pending or may hereafter be brought in any State court in 
which there is a controversy between a citizen of the State 
in which the suit is brought and a citizen of another State, 
* * * such citizen of another State, whether he be 
plaintiff or defendant, if he will make and file in such State 
court an aflSdavit that he has reason to believe, and does 
believe, that from prejudice or local influence he will not be 
able to obtain justice in such State court," may have the 
cause removed to the Circuit Court of the United States. It 
will be seen that, as to the plaintiff, this Act follows the 
language of section 11 of the Judiciary Act, and not of sec- 
tion 12 of that Act; the plaintiff may or may not be a resi- 
dent of the State where the suit is brought; and the right 
of removal is given to the non-resident party, be he the 
plaintiff or defendant. 

^ 14 Stats, at Large, 558; quoted ante, chap. 2, note. 
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§ 25. Construing this Act, Mr. Justice Miller, in John- 
son V. Monell,^ says: 

'' The only conditions necessary to the exercise of the right 
of removal under it are : 

"1. That the controversy shall be between a citizen of 
the State in which the suit is brought and a citizen of an- 
other State. 

'* 2. That the matter in dispute shall exceed the sum of 
five hundred dollars, exclusive of costs. 

"3. That the party citizen of such other State shall file 
the required aflSdavit, stating, etc., the local prejudice. 

''4. Giving the requisite surety for appearing in the 
Federal court." ♦ * ♦ *' Congress," adds this able 
judge, '' intended to give the right in every case where the 
four requisites we have mentioned exist." 

In the case just cited, the plaintiff was a citizen of Iowa, 
one defendant was a citizen of Nebraska, and the other of 
New York ; but the last was not served with process and 
did not appear ; and it was held that the plaintiff was en-^ 
titled, under the Act of March 2, 1867, to have the case 
transferred from the State court to the United States court,, 
after a verdict of the jury in the State court in his favor 
had been set aside by the court. This Act, let it be noted^ 
only applies where one of the parties is a citizen of the 
State in which the suit is brought, and the adverse party is 
a citizen of another State — in this respect conforming to 
the previous legislation on the subject.^ This Act undoubt- 

1 1 Woolw. 390. 

2 Construction and extent of application of the Act of 1867, — Policy and 
purpose of the Acts of 1866 and 1867, stated by Graves, C. J., in Crane v. 
Reeder, 28 Mich. 527 (1874) ; by Potter, J., in Hazard v. Durant et al.y 9 
R. I. 602 (1868; ; by Blatchford, J., in Fisk v. Union Pacific R. R. Co., 6 
Blatchf. 362; by Gray, C. J., in Galpin v. Critchlow, 112 Mass. 339 (1873). 

Under this Act, a suit pending in a State court between a citizen of the 
State in which the suit was brought and a citizen of another State, could 
not, on the application of the former, be removed. Hurst v. Western^ 
etc., R. R. Co., 93 U. S. 71 (1876). 

The Act of 1867 (Rev. Stats., § 639, cl. 3) does not apply where the 
cause of removal is alienage^ but is limited to citizens. Crane v. Reeder^ 
28 Mich. 527 (1874) ; Davis v. Cook, 9 Nev. 134 (1874). 
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€dly grew out of the eondition of affairs in the Southern 
States after the War of the Rebellion, and was intended to 
afford to plaintiffs who had resorted to the State courts the 



Under Act of 1867 the whole suit is to be removed. Sewing Machine 
Cos'. Case, 18 Wall. 553; «. c, below, 116 Mass. 81 ; Cooke v. State iSTat. 
Bank, 52 X. Y. 96 (1873) ; s. c, below, 1 Lans. 494. And all the defend- 
<ints, not nominal or merely formal parties, must apply for the removal. 
Bixby V. Couse (Blatchf ord, J.) , 8 Blatchf . 73 (1870) ; Cooke v. State 
Nat. Bank, 1 Lans. (N. Y.) 494; s. c, 52 N". Y. 96 (1873). As to who 
■are nominal or formal parties, see ante^ § 16, note, et seq. 

Suits can not be removed from the State courts on account of " preju- 
dice or local influence," unless the party opposed to him who petitions for 
the removal is a citizen of the State in which the suit is birought. American 
Bible Society v. Grove, 101 U. S. 610 (1879) ; s. c. 21 Alb. L. J. 155. 

Parties — Citizenship under Act of 1867, In the leading case on this 
43tatute, entitled in the report the Sewing Machine Companies' Case, it 
was decided that an action ex contractu^ by a plaintiff who was a citizen 
of the State in which the suit was brought, against two defendants, citi- 
zens of other States, and a third defendant, a citizen of the same State as 
the plaintiff, was not removable under the Act of 1867, upon the petition 
of the two non-resident defendants (18 Wall. 553) ; and the same prin- 
-ciple was re-asserted in a subsequent case, where the removal of the 
whole suit, under the Act of 1867, was sought, and not of the suit as to 
the non-resident defendants under the Act of 1866. Vannevar v. Bry- 
ant, 21 Wall. 41 ; Case V.Douglas, 1 Dillon, 209; Johnson v. Monell 
(change of residence) , 1 Woolw. 390 ; Bixby v. Couse, 8 Blatchf. 73 
(1870) ; Florence, etc. Co. v. Grover & Baker, etc. Co., 110 Mass. 70, 
Affirmed 18 WaU. 553; American Bible Society v. Price, 110 U. S. 61. 

In the case of Burnham v. Chicago, Dubuque & Minnesota Kailroad 
Co. et al.j 4 Dillon C. C. 503, the Circuit Court of the United States 
for the District of Iowa, May term, 1876 (Miller and Dillon, JJ.), de- 
cided the following : A foreclosure suit by trustees in a railway mort- 
gage, who are citizens of Massachusetts, was commenced in one of the 
^tate courts of Iowa, against the debtor company (which is an Iowa 
corporation), making an Illinois and an Indiana corporation, each of 
which claimed liens upon the property, also defendants to the bill ; this 
suit, after all of the defendants had answered, was removed, in 1876, to 
the Circuit Court of the United States for the District of Iowa, upon the 
petition of the plaintiffs under the Act of 1867. Rev. Stat. § 639, sub- 
division 3. The debtor corporation moved to remand the same to the 
State court, because all of the defendants were not citizens of the State 
in which the suit was brought. Held, inasmuch as the case was one clearly 
within section 2, of the Act of March 3, 1875, in respect of removals, 
tod the controversy, one in relation to the priority of liens between cit- 
izens of different States, that the Circuit Court had jurisdiction, and that 
it should not be remanded. See Beery v. Irick, 22 Gratt. (Ya.) 484. 
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right to transfer their suits to the Federal courtb.^ This is 
the first Act that in any event extended the right to a 
plaintiff to leave the forum he had voluntarily chosen, and 
in this respect was an entire departure from all the previous 
legislation. It is not so difficult to justify the Act in this 
respect, even if it was intended to be permanent, as it is to 
sustain the provision that this removal may be had on filing 
the general affidavit of prejudice or local influence, the 
truth of which can not be contested or inquired into, '*at any 
time before trial or final hearing of the suit." This pro- 
vision occasions delay, and is often resorted to for that pur- 
pose. But the Act of 1867 has been expressly adjudged 
by the Supreme Court to be constitutional.^ It was not 
expressly repealed, nor, according to the better view, re- 
It is not necessaiy that the petition and affidavit should he signed by the 
petitioner in person; it may be signed by his attorney in fact, Dennis v. 
Alachua Co., 3 Woods, 683. 

Under the Act of 1867, where nonresident and resident plaintiffs are 
joined, the non-resident plaintiffs can not remove the case wholly or as 
to themselves. All the plaintiffs must be citizens of the State in which 
the suit is brought. Bliss v. Kawson, 43 Ga. 181 (1871). See Stewart v. 
Mordecai, 40 Ga. 1 ; Bryant v. Scott, 67 N. C. 391 (1872) ; Case v. Doug- 
las, 1 Dillon C. C. 299; George v. Pilcher, 28 Gratt. 299 (1877) ; Burch 
v. Davenport, etc. R. R., 46 Iowa, 449. 

In Sands v. Smith, 1 Abb. U. S. 368, s. c, 1 Dillon. 290, it was held 
that, under the Act of 1867, a non-resident plaintiff might remove a suit 
against a citizen of the State in which it is brought and a citizen of a 
third State who had voluntarily appeared, as to all the defendants. This 
seems to be right in view of the Act of 1839; but some doubt is thrown 
upon the case by the reference to it in the Sewing Machine Cos.' Case, 
18 Wall. 563. And see American Bible Society v. Price, 110 U. S. 61. 

Case V. Douglas (citizenship of plaintiffs who are co-partners), IDill. 
C. C. 299; Cooke v. State ISTat. Bank (all the defendants must unite), 1 
Lansing, N. Y. 494; «.c., 52 N. Y. 96 (1873) ; Washington, etc. R. R. 
Co. V. Alexandria, etc. R. R. Co., (Act of 1867 does not repeal Act of 
1866), 19 Gratt. (Va.). 562 (1870) ; Fields v. Lamb (as to repeal, etc.), 1 
Deady, 430; Beecher v. Gillett (removal by substituted defendant), 1 
Dillon C. C. 308; Johnson v. Monell (time of removal— changes of resi- 
dence), 1 Woolw. 390. 

Decisions concerning the affidavit required by this Act, see infray 
chap. 19. 

1 Gaines v. Fuentes, 92 U. S. 10 (1875), 3 Cent. L. J. 371. 

2 Chicago A N. W. R. R. v. Whitton, 13 Wall. 270. 
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pealed by implication, by the Act of 1875.^ Whether or 
not it must be regarded as superseded by the provisions of 
the Act of March 3, 1887, is a question not yet author- 
itatively settled ;2 but in either event the foregoing analy- 
sis of its terms will be useful in construing the correspond- 
ing language in the later enactment. 

In passing for the present from this Act, we direct atten- 
tion to Mr. Justice Miller's vindication of it. He says : 
" I do not join in the condemnation of the Act of 1867. 
It does not allow the removal solely on the ground of citi- 
zenship. It requires the requisite citizenship to exist, and 
in addition thereto requires the existence of prejudice or 
local influence to be shown by aflSdavit. In this respect the 
policy of that Act is not unlike that which prevails in per- 
haps all the States in regard to the change of venue from 
one county, or one judicial district, to another. Johnsonv. 
Monell^ 1 Woolvv. 390. The object in each case is to secure 
an impartial tribunal, and the Federal courts are not courts 
for non-residents more than for residents, and no injustice 
is done to the latter to be compelled there to litigate con- 
troversies which they may have with citizens of other 
States." » 

1 Hess V. Reynolds, 113 U. S. 73. 

2 See infra, § 47. 

8 Farmers' Trust Co. v. MaquUlan, 3 Dill. 379, 381. 
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CHAPTER VIII. 

ACT OF MARCH 3, 1875. 

§ 26. We now reach the Act of March 3, 1876 (18 

Stats, at Large, 470), entitled '< an Act to determine the 
jurisdiction of the Circuit Courts of the United States, and 
to regulate the Removal of Causes from State courts, and 
for other purposes." ^ 

The first section of the Act relates to the original juris- 
diction of the (circuit Court, civil and criminal, greatly en- 
larging the jurisdiction in civil cases, and conferring a juris- 
diction concurrent with the courts of the several States, 
using for this purpose the language of the article of the 
Constitution (art. 3, sec. 2), which defines and limits the 
judicial power of the general government. The civil juris- 
diction, as there conferred, is given in certain specified 
cases by reason of the subject-matter, irrespective of the 
citizenship of the parties, and in other cases by reason of 
<iitizenshipy irrespective of the subj'ect-matter. It is mate- 
rial to notice the clause giving jurisdiction on the ground 
of citizenship^ It removes the limitation prescribed by the 
Judiciary Act and by the prior Removal Acts, requiring one 
of the parties to the suit, that is, either the plaintiffs or the 

1 A discussion of the Act of 1875 is necessary to a correct understand- 
ing of the present state of the law, but it must be remembered in all that 
follows, that this act was amended by the Act of March 3, 1887, and the 
provisions in regard to the removal of causes very materially changed. 
See the next chapter. 
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defendants, to be citizens of the Stitte wkere the s.uit is 
brought.^ On the contrary, the Act of March 3, 1875, con- 
fers jurisdiction of ail suits of a civil nature, over $500, in 
which there shall be a controversy between citizens of dif- 
ferent States, without requiring any of the parties t^ be 
citizens of the State in which the suit is brought. The 
second section of the Act relates to removals (note to chap* 
2 J unte) ; and as to the suits which may be removed, it 
follows the language of the first section. So that it is true, 
in general, that any cause may, at the proper time and in 
the prescribed mode, be removed from the State coiirt to 
the Circuit Couai: of the United States, which, by reason of 
either its subject-matter or the citizenship of the parties, 
might have been instituted originally in the Federal court. 

§ 27 . The Act of 1876 on the one hand adds to or enlarges 
the classes of cases that may be removed, and on the other 
hand restricts the time in which the removal must be applied 
for within narrower limits than the Acts of 1866 and 1867. 
The required amount or value is the same as before, i. «., 
it must exceed $500, exclusive of costs. In all previous 
legislation, the right of removal, where citizenship is the 
ground, is limited to the non-resident citizen, whereas in the 
Act of 1875 it is given to " either party ^^^ and in certain 
circumstances to either one or more of the plaintiffs or de- 
fendants. This is a radical change of policy. 

§ 28. An Analysis of tlie second Sectio9 of the Act shows 
that in respect of subject-matter j without reference to citi- 
zenship, it gives the right of removal of '* any suit of a civil 
nature at law or in equity," involving over $500, (1) aris- 
ing under the Constitution, or laws or treaties of the United 
States; or (2) in which the United States shall be plaintiff 
or petitioner. And in respect of citizenship^ without regard 
to subject-matter, it gives the right of removal (1) in any 
suit *' in which there shall be a controversy between citizens 
of different States; or (2) a controversy between citizens 

1 But this limitation is now restored by § 1 of the Act of March 3, 1887. 

(3) • 
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of the same State claiming lands under grants of different 
States ; or (3) a controversy between citizens of a State and 
foreign States, citizens, or subjects." 

§ 29. Under this Act, where there is a controversy be- 
tween citizens of different States, either party may remove 
the suit into the Federal court. ^ But certain important dis- 
tinctions between the first and second clauses of the second 
section of the Act of 1875 are pointed out in two recent 
cases in the Circuit Courts. Thus, in construing the first 
clause, the words '* either party " comprehend all the indi- 
viduals upon one side of the controversy, and all such indi- 
vidual parties must unite in the petition for removal; but 
the second clause contemplates cases in which there are per- 
sons whose presence is not necessary to the determination of 
the main controversv, in which case either one or more of 
their co-parties may petition for removal.^ Again, only the 
first clause of the section and Act under consideration em- 
braces the case of a single plaintiff and defendant ; only 
the second clause embraces cases in which removable and 
non-removable controversies are joined in the same suit ; 
but both clauses cover cases having several plaintiffs or de- 
fendants and only a single controversy, and that a remov- 
able one. ^ 

§ 30. A suit can not be removed from a State court 
under section 2 of the Act of March 3, 1875, simply because, 
in its progress^ a construction of the Constitution or a law of 
the United States may be necessary. Where the ground of 
removal is the subject-matter, and not citizenship, the suit 
must arise, in part at least, out of a controversy in regard 
to the operation and effect of some provision in the Consti- 
tution or laws of Congress upon the facts involved.* 

iMosher v. Railroad, 19 Fed. Rep. 849; Gillespie v. Jamieson, 12 
Phila. 176. 

2 Smith V. McKay, (E. Dist. Mich. 1880), 11 Reporter, 79. 

8 Mutual Life Ins. Co. v. Champlin (S. Dist. N^. Y. 1884), 21 Fed. Rep. 
85. A suit brought in a court of Nevada by a citizen of California 
against a citizen of England may be removed under the Act of 1875 ; 
Eureka Mining Co. v. Richmond Mining Co., 6 Sawyer, 471. 

4 Gold Washing Co. v. Keye<a, 96 U. S. 199. 
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In respect of the time in which the removal must be 
applied for, the provision is that the petition therefor must 
be tiled in the State court "before or at the term at which 
the cause could first be tried^ and before the trial thereof." 
The decisions under the Acts of 1866 and 1867 as to 
removals after one trial had and a new trial granted, which 
will be alluded to hereafter, may not be and probably are 
not applicable under the Act of 1875.^ 

§ 31. Many questions of gr^eat importance arise under 
this Act, among which we may mention in this place the 
question how far it repeals^ if at all, the 12th section of the 
Judiciary Act, the Act of 1866 and the Act of 1867, or 
rather these several Acts as substantially embodied in the 
639th section of the Revised Statutes. There is no express 
repeal in the Act of 1875 (see § 8, supra), of any specified 
previous Acts, the repeal being only of '* all Acts and parts 
of Acts in conflict with the provisions of this Act." It 
w^ould seem that subdivision one of section 63V>, Revised 
Statutes (12th section of the Judiciary Act), is practically 
repealed by reason of being merged in the more enlarged 
right given by the Act of 1875.^ 

If, however, a case should arise which could be removed 
under this provision, but which could not be removed under 
the Act of 1875, the former would be held to be still sub- 
sisting. 

§ 32.^ During a few years following the passage of the 
Act of 1875, the opinion seems to have generally prevailed 
in the Circuit Courts that there was no necessary conflict 

^ See infra, chap. 18, as to time of applying for removal under Act of 
1875, and cliap. 19 as to the mode. 

2 Of this opinion is Ballard, J., in Cooke v. Ford, 4 Cent. L. J. 560; 
La Motte Manf. Co. v. National Tube Works, 15 Blatchf. 432; Girardey 
V. Moore, 3 Woods C. C. 397; s, c, 5 Cent. L. J. 78; Zinc Co. v. Trotter, 
17 Am. Law Rep. (N. S.) 376; Whitehouse v. Ins. Companies, 2 Fed. 
Rep. 498, May 18, 1880, (E. D. Pa.), Butler, J. ; Sims v. Sims (N. D. N. 
Y., Blatchford, J., Dec. 23, 1879), 17 Blatch. 369. 

5 In consequence of the doctrine announced in Hyde v. Ruble and 
Klngv. Cornell, it has been necessary to re-write this section, the views 
of the learned author being no longer tenable. [Ed.] 
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between the provisions of that statute and those of the Act 
of 1866, and that the former Act should not be held to 
repeal by implication the latter.^ This vie.v was supported 
by able reasoning, but was superseded by the late decisions 
of the United States Supreme Court — the final arbiter of all 
questions arising under the Federal Constitution and Laws. 
In several recent cases that tribunal has expressly decided 
that the second subdivision of § 639 of the Revised Statutes 
is repealed by the Act of 1875, and this doctrine is now 
accepted in the circuits.^ Thus, in the Southern District of 
New York, Wallace, J., remarks: ** Under the second 
subdivision of § 639 United States Rev. Stats., such a suit 
might have been removed upon the petition of a singte 
defendant, between whom and the plaintiff the requisite 
diversity of citizenship existed. But, as is held in Hyde v. 
Ruble,, 104 U. S. 407, and King v. Cornell, 106 lb. 395, 
that subdivision of the section was repealed by the Act of 
March 3, 1875. The only authority, therefore, for a removal 
by one of several parties defendant is that provision of 
the Act of March 3, 1875, which permits it when the con- 



1 In Wormser v. Dahlman et al. (U. 8. Cir. Ct., South Dist. N. Y., 
1869) 16 Blatchf . 319, Blatchford, J., held that subdivision 2 of § 639, Bey. 
Stats. (Act 1866), is not repealed by the Act of March 3, 1875, and the 
learned judge approves the views expressed in the text. Mr. Justice 
Bradley decided the same point in the same way in Grirardey v. Moore, 
3 Woods, 397; 5 Cent. L. J. 78. In the case above cited (Wormser v. 
Dahlman), Blatchford, J., thus states the ground of his judgment : *< The 
Act of 1875 does not expressly repeal said subdivision 2 of said § 639; 
and as the Act of 1875 in § 2 only relates to removal of the whole suit, 
while the other relates to the removal of the suit as against one of two 
or more defendants, ♦ ♦ ♦ j concur with Mr. Justice Bradley that 
there is no conflict between the provisions, and no reason why both 
should not stand, and that subdivision 2, § 639, so far as it authorizes a 
defendant to remove a cause as to him, is not repealed by the Act of 
1875." 

•' There is much ground for the position that the second subdivision of 
§ 639 is superseded by the provisions of the Act of 1875." Ballard, J., in 
Cooke V. Ford, 4 Cent. L. J. 560. 

2 Hyde v. Ruble, 104 U. S. 407; King v. Cornell, 106 U. S. 395; Ayers 
V.Watson, 113 U. S. 594; Hollister v. Bell, 8 Sawyer, 349; Kelly v. 
Houghton, 23 Fed. Rep. 417; Mairer v. 6lmstead, 24 Fed. Rep. 193. 
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troversy is wholly between citizens of different States, and 
can be fully determined as between them."^ A sinoilar 
result of this repeal is, that when a citizen of a State sues 
in its courts a citizen of the same State and an alien, the 
cause is not removable on the separate petition of the alien.* 

§ 33. But in regard to the third subdivision of that sec- 
tion (corresponding to the Act of 1867), the case is differ- 
ent. That clause is broader than the Act of 1875, and pro- 
vides for a class of cases not embraced in that Act; and 
it is the unanimous voice of the courts that this portion of 
the 639th section remains unrepealed.^ And hence an appli- 
cation for removal under that clause is in time if made 
before the trial or final hearing of the suit in the State 
court.* 

§ 34. Concerning the nature of suits that may be re- 
moved under the Act of 1875, perhaps the true view is, that 
it contemplates the removal of the whole suit, and not, like 
the Act of 1866, a part of the suit. This has been thus held 
in the 7th circuit.^ If , therefore, the main and essential con- 

^ Mayor of New York v. Independent Steamboat Co. (S. Dist. N. Y., 
1884) , 18 Reporter, 578. 

2 King V, Cornell, 106 U. S. 395. 

8 Hess v. Reynolds, 113 U. S. 73; Melendy v. Currier, 22 Blatch. 503; 
8. c, 22 Fed. Rep. 129; Sims v. Sims, 17 Blatcb. 369; Hammond y. 
Buchanan, 68 Ga. 728 ; Lang v. Lynch (Sup. Ct. New Hamp. March, 1885) , 
1 East. Rep. 317; Nye v. Railroad, 24 Hun, 656; Stone v. Sargent, 129 
Mass. 503. This point Is also so ruled in an able and well-reasoned 
opinion by Ballard, J., in tbe U. S. C. C. for Kentucky, in the case of 
Cooke V. Ford, 4 Cent. L. J. 660; 2 Flip. 22. 

< Hess V. Reynolds, 113 U. S. 73; Melendy v. Currier, 22 Blatch. 603. 
And in a case where tbe petition for removal was framed under § 639, 
subd. 3, but no affidavit was filed as required by that subdivision, but 
the facts stated made a case for removal under § 2 of the Act of 1875, it 
was held, that the mistake, in referring to the wrong statute, was not 
Important; Norris v. Mineral Point Co., 19 Blatch. 201. 
. *Burch V. Davenport, etc. R. Co., 46 Iowa, 449; Chicago v. Gage 
(Blodgett, J.), 8 Ch. L. N. 49 (1875); s. c, 6 Bissell, 467; Osgood 
V. Chicago, etc. R. Co. (Drummond, J.), 7 Ch. L. N. 241 ; «. c, 6 Bissel, 
330; Ruckman v. Ruckman, 1 Fed. Rep. 587, (Nixon, J.). InEllerman 
V. New Orleans, etc. R. R. Co., 2 Woods C. C. 120 (1875), Mr. Circuit 
Judge Woods held that, under the A''t of 1875, there may be a removal 
of that part of a cause which concerns the original parties, noiwith- 
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troversy is between citizens of the same State a non-resident 
defendant, interested in a collateral branch of the case, can 
not remove it under the Act of March 3, 1875.^ 

A removal, under the Act of 1875, is only allowable when 
the whole suit can be removed, and when the real contro- 
versy is so completely between citizens of different States, 
as opposing parties, that, when the questions on which they 
are opposed are decided, the whole of the controversy be- 
tween the real adversary parties will be thereby deter- 
mined.^ 

[In the preceding editions, the remainder of this chapter 
was devoted to the consideration of three topics, viz: "sep- 
arable controversies" and their removability under the Act 
of 1875; citizenship as a ground of Federal jurisdiction; 
and the provisions for the removal of causes arising under 
the Constitution or laws of the United States. But in con- 
sequence of the recent changes in the law and the increase 

standing a statute of the State may declare that the trial as to certain 
other parties can not be separated from the trial of the main cause — leav- 
ing: the latter issue in the State court. But the point did not require 
much consideration, for the reason that the latter parties had disclaimed 
and had no such interest in the suit, or relative to it, as to defeat the 
right of removal. 

1 Chicago V. Gage (Blodgett, J.), 8 Ch. L. N. 49 (1875); 5. c, 6 
Biss. 467. 

^Canahar v. Brennan, 7 Biss. 497 (1877) ; s, c, 5 Cent. L. J. 114; Her- 
vey V. nis., etc. R. Co., 7 Biss. 103 (1877) ; Girardey v. Moore, 3 Woods 
C. C. 397,(1877) ; s. c, 5 Cent. L.J. 78. See and compare Removal Cases, 
100 U. S. 457, S, O. printed in the Appendix hereto. Citizenship of 
nominal parties, or of aliens, who do not constitute the entire party on 
one or the other side, will not give a right to a removal of a cause. Her- 
vey V. 111., etc. R. Co., 7 Biss, 103 (1877) ; Arrapahoe Co. v. K. P. R. Co., 
4 Dill. 277 (1877) ; s, c, 5 Cent. L. J. 102. In a suit by stockholders to 
compel an accounting in favor of their company by another corporation, 
the company in which the plaintiffs are stockholders is a necessary party 
defendant; but the interests of the stockholders and the company are 
identical, and they represent one side of the controversy, and the com- 
pany against whom the accounting and relief are sought represent the 
other, for the purpose of a motion to remove the cause. Arrapahoe Co. 
V. K. P. Ry. Co., supra, decided by Mr. Justice Miller. This case an- 
ticipated, in its reasoning and result, the decision of the Supreme Court 
in the Removal Cases, 100 U. S. 457, which is stated at large below, and 
printed in full in the Appendix. 
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of the body of decisions on these points, it has been deemed 
advisable to distribute them to different parts of the book. 
''Separable controversies" will therefore form the subject 
of a distinct chapter — chapter 10. The whole subject of 
citizenship as a ground of removal will be treated in chap- 
ter 17. And the nature and requisites of "Federal ques- 
tions" will be examined in the 14th chapter, on "the Nature 
of Suits that may be Eemoved."] 
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CHAPTEK IX. 

^ THE ACT OF MARCH 3, 1887. 

§ 35. On the third of March, 1887, Congress passed an 
act relating to the Federal courts, which concerns, in a 
most important degree, both their original jurisdiction and 
that which they may acquire by the removal of causes from 
the State courts. This statute enacts the most radical and 
sweeping changes in the law upon this subject, and is evi- 
dently designed to re-model the whole system of the juris- 
diction of the Circuit Courts. This being the case, it was 
very much to be desired that its language should be clear 
and precise and its provisions perspicuous and free from 
any doubt. Unfortunately, the opposite is true. Parts of 
the act in question are obscure and very ambiguous ; in sev- 
eral places its language is extremely confused ; and both the 
meaning of the act itself and its intended effect on previous 
cognate statutes are open to the most serious question. In- 
deed, as the act was first officially promulgated, the pro- 
fession was astonished to find that it so abounded in errors 
of grammar and orthography as to be, in places, absolutely 
unintelligible. This, however, was discovered to be due to 
a faulty enrollment of the bill; and on the thirteenth of 
August, 1888, an act was pnssed to ''correct the enrollment" 
of the Act of 1887, whereby the errors adverted to were 
remedied. This, of course, does not go far enough to afford 
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a golution of the important and perplexing questions aris- 
ing a« to the construction and effect of the statute. And 
the consequence is that the whole law on this subject is 
again unsettled and confused, and the courts are charged 
with the ungrateful task of building up an orderly and 
methodical system for the removal of causes, out of their 
interpretation and collation of the laws in force. As a read- 
ing of the entire act is necessary to an understanding of its 
purpose and effect, we give below all those sections which 
relate to the removal of causes.^ 

1 The Act. of March 3, 1887, as corrected by the Act of August 13, 1888, 
is in the following language : 

^^Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assemhledy That the first section of an act 
entitled 'An act to determine the jurisdiction of Circuit Courts of the 
United States and to regulate the removal of causes from State courts, 
and for other purposes,' approved March third, eighteen hundred and 
seventy- five, be, and the same is hereby, amended so as to read as fol- 
lows : 

'*Thatthe Circuit Courts of the United States shall have original cog- 
nizance, concurrent with the courts of the several States, of all suits of 
a civil nature, at common law or in equity, where the matter In dispute 
exceeds, exclusive of interest and costs, the sum or value of two thou- 
sand dollars, and arising under the Constitution or laws of the United 
States, or treaties made, or which shall be made, under their authority, 
or in which controversy the United States are plaintiffs or petitioners, 
or in which there shall be a controversy between citizens of different 
States, in which the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value aforesaid, |)1: a controversy between citizens of 
the same State claiming lands under grants of different States, or a con- 
troversy between citizens of a State and foreign States, citizens or 
subjects, in which the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value aforesaid, and shall have exclusive 
cognizance of all crimes and offenses cognizable under the authority of 
the United States, except as otherwise provided by law, and concurrent 
jurisdiction with the District Courts of the crimes and offenses cogniza- 
ble by them. But no person shall be arrested in one district for trial in 
another in any civil action before a circuit or district court; and no civil 
suit shall be brought before either of said courts against any person by 
any original process or proceeding in any other district than that whereof 
he is an inhabitant, but where the jurisdiction is founded only on the 
fact that the action is between citizens of different States, suit shall be 
brought only in the district of the residence of either the plaintiff or the 
defendant; nor shall any circuit or district court have cognizance of any 
suit, except upon foreign bills of exchange, to recover the contents of 
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§ 36. Purpose and Policy of the Act — As we have 
already stated, the Act of' 1887 is a reactionary measure. 
It is in form an amendment to the Act of 1875; but 
whereas that statute considerably enlarged the powers and 

any promissory note or other chose in action in favor of any assignee, 
or of any subsequent holder if such instrument be payable to bearer 
and be not made by any corporation, unless such suit might have been 
prosecuted in such court to recover the said contents if no assignment 
or transfer had been made ; and the Circuit Courts shall also have ap- 
pellate jurisdiction from the District Courts under the regulations and 
restrictions prescribed by law." 

That the second section of said act be, and the same is hereby, amended 
so as to read as follows : 

'* Sec. 2. That any suit of a civil nature, at law or in equity, arising 
under the Constitution or;laws of the United States, or treaties made, or 
which shall be made, under tbeir authority, of which the Circuit Courts 
of the United States are given original jurisdiction by the preceding 
section, which may now be pending, or which paay hereafter be brought, 
in any State court, may be removed by tbe defendant or defendants 
therein to the Circuit Court of the United States for the proper district. 
Any other suit of a civil nature, at law or in equity, of which the Circuit 
Courts of the United States are given jurisdiction by the preceding sec- 
tion, and which are now pending, or which may hereafter be brought, 
in any State court, may be removed into the Circuit Court of the United 
States for tbe proper district by the defendant or defendants therein, 
being non-residents of that State. T^nd when in any suit mentioned in this 
section there shall be a controversy which is wholly between citizens of 
different States, and which can be fully determined as between them, 
then either one or more of the defendants actually interested in such 
controversy may remove said suit into the Circuit Court of the United 
States for the proper district. And where a suit is now pending, or may 
be Ijereafter brought. In any State court, in which there is a controversy 
between a citizen of the State in which the suit is brought and a citizen 
of another State, any defendant, being such citizen of another State, 
may remove such suit into the Circuit Court of the United States for 
the proper district, at any time before the trial thereof, when it shall be 
made to appear to said Circuit Court that, from prejudice or local in- 
fluence, he will not be able to obtain justice in such State court, or in 
any other State court to which the said defendant may, under the laws 
of the State have the right, on account of such prejudice or local in- 
fluence, to remove the said cause : Provided, That if it further appear 
that said suit can be fully and justly determined as to the other defend- 
ants in the State court, without being affected by such prejudice or local 
influence, and that no party to the suit will be prejudiced hy a separation 
of the parties, said Circuit vJourt may direct the suit to be remanded, so 
far as relates to such other defendants, to the State court, to be pro- 
ceeded with therein. 
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jurisdiction of the Federal courts and made removals possi- 
ble in a greater number of cases, on the other hand the 
Act of 1887 materially restricts and abridges the jurisdic- 
tion and cuts off large classes of cases that otherwise would 

-T' At any time before the trial of any suit which is now pending In any 
Circuit Court or may hereafttr be entered therein, and which has been 
re moved to said court from a State court on the affidavit of any party 
plaintiff tbat he had reason to believe and did believe that, from prej- 
udice or local influence, he was unable to obtain justice in said State 
court, the Circuit Court shall, on application of the other party, exam- 
ine into tbe truth of said affidavit and tbe grounds thereof, and, unless it 
shall appear to the satisfaction of said court that said party will not be 
able to obtain justice in such State court, it shall cause the same to be 
remanded thereto.- 

'' Whenever any cause shall be removed from any State court into any 
Circuit Court of the United States, and the Circuit Court shall decide 
that the cause was improperly removed, and order the same to be re- 
manded to the State court from whence it came, such remand shall be 
immediately carried into execution, and no appeal or writ of error from 
the decision of the Circuit Court so remanding sucb cause shall be 
allowed." 

That section three of said act, be and the same is hereby, amended so 
as to read as follows : 

'*Sec. 3. That whenever any party entitled to. remove any suit- men- 
tioned in the next preceding section, except in such cases »s are pro- 
vided for in the last clause of said section, may desire to remove such 
suit from a State court to the Circuit Court of the United States, he may 
make and file a petition in such suit in such State court at the time, or 
any time before the defendant is required by the laws of the State or the 
rule of the State court in which such suit is brought to answer or plead 
to the declaration or complaint of the plaintiff, for the removal of such 
suit into the Circuit Court to be held in the district where such suit is 
pending, and shall make and file therewith a bond, with good and suffi- 
cient surety for his or their entering in such Circuit Court, on the first 
day of its then next session, a copy of the record in such suit, and for 
paying all costs that may be awarded by said Circuit Court if said court 
shall hold that such suit was wrongfully or improperly removed thereto, 
I and also for their appearing and entering special bail in such suit if 
special bail was originally requisite therein. It shall then be the duty 
of the State court to accept said petition and bond, and proceed no 
further in such suit ; and the said copy being entered as af ores^aid in 
said Circuit Court of the United States, the cause shall then proceed in 
the same manner as if it had been originally commenced in the said Cir- 
cuit Court; and if in any action commenced in a State court the title of 
land be concerned, and the parties are citizens of the same State, and the 
matter in dispute exceed the sum or value of two thousand dollars, ex- 
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have been removable. It interposes a money limit to the 
jurisdiction in some instances where it did not formerly 
exist, and in others raises the jurisdictional amount from 
$500 to $2,000. And as to the removal of causes, the right 

• 

elusive of interest and costs, the sum or value being made to appear, 
one or more of the plaintiffs or defendants, before the trial, may state 
to the court, and make affidavit if the court require it, that he or they 
claim and shall rely upon a right or title to the land under a grant from 
a State, and produce the original grant, or an exemplification of it, 
ex<ept where the loss of public records shall put it out of his or their 
power, and shall move that any one or more of the adverse party inform 
the court whether he or they claim a right or title to the land under a 
grant from some other State, the party or parties so required shall give 
such information, or otherwise not be allowed to plead such grant or 
give it in evidence upon the trial; and if he or they inform that he or 
tbcy do claim under such grant, any one or more of the party moving 
for such information may then, on petition and bond, as hereinbefore 
mentioned in this act, remove the cause for trial to the Circuit 
Court of the United States next to be holden in such district ; and any 
one of either party removing the cause shall not be allowed to plead or 
give evidence of any other title than that by him or them stated as afore- 
said as the ground of his or their claim /^ Sections two and three of the 
amendatory act relate to receivers in charge of property in litigation in 
the Federal courts. The act then continues : 

Sec. 4. That all national banking associations established under the 
laws of the United States shall, for the purposes of all actions by or 
against them, real, personal, or mixed, and all suits in equity, be deemed 
citizens of the States in which they are respectively located ; and in such 
cases the circuit and district courts shall not have jurisdiction other than 
such as they would have in cases between individual citizens of the same 
State. 

The provisions of this section shall not be held to affect the jurisdic- 
tion of the courts of the United States in cases commenced by the United 
States or by direction of any officer thereof, or cases for winding up the 
affairs of any such bank. 

Sec. 5. That nothing in this act shall be held, deemed, or construed 
to repeal or affect any jurisdiction or right mentioned either in sections 
six hundred and forty-one, qr in six hundred and forty- two, or in six 
hundred and forty-three, or in seven hundred and twenty- two, or in title 
twenty-four of the Revised Statutes of the United States, or mentioned 
in section eight of the Act of Congress of which this Act is an amend- 
ment, or in the Act of Congress approved March first, eighteen hundred 
and seventy five, entitled "An Act to protect all citizens in their civil or 
legal rightp." 

Sec. 6. That the last paragraph of section five of the Act of Congress 
approved March third, eighteen hundred and seventy-five, entli led ^'An 
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is restricted as to the parties who can exercise it, as to the 
classes of actions in which it can be exercised, and as to 
the time at which an election to exercise the privilege must 
be manifested.^ It is not deemed expedient, at this point, to 
proceed with an analysis of the Act of 1887, clause by 
clause^ but the various changes which it makes in the law, 
as well as the present conditions of the removability of 
causes, the citizenship of parties, the treatment of sever- 
able controversies and Federal questions, the jurisdictional 
amount, and the time and mode of making application, 
will all be discussed in the succeeding chapters on those 
special topics. Before passing on, however, it is necessary 
to consider the repeals expressly or impliedly effected by 
the Act of 1887, and also the restriction which it imposes 
as to the district in which a defendant may be sued. 

§ 37. Statutes Repealed. — Certain acts and parts of 
acts are expressly excepted from the repealing clause of 
the Act of 1887. These are §§ 641, 642, 643 and 722, 
and Title 24, of the Ee vised Statutes. They relate to the 
enforcement and protection of civil rights and to suits in 
that behalf, and to actions against revenue officers of the 
United States and against officers and other persons acting 
under the registration laws. These acts have already been 
discussed.^ Cases under them are not of frequent occur- 
rence, and they are not of general applicability. The same 
is true of § 644 of the Revised Statutes (providing for suits 
by aliens against civil officers of the United States under 
specified circumstances) which, though not expressly men- 
Act to determine the jurisdiction of Circuit Courts of the United States, 
and to regulate the removal of causes from State courts, and for other 
purposes,*' and section six hundred and forty of the Bevised Statutes, 
and all laws and parts of laws in conflict with the provisions of this Act, 
be, and the same are hereby, repealed : Provided, that this act shall not 
affect the jurisdiction over or disposition of any suit removed from the 
court of auy State, or suit commenced in any court of the United States, 
before the passage hereof, except as otherwise expressly provided in this 
Act." 

1 Woolf V. Chisholm, 30 Fed. Rep. 881. And as to the strict construc- 
tion of the Act of 1887, see Dwyer v. Peshall, 32 /d. 497. 

* Supra, § 5. 
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tioned in the Act of 1887, is not inconsistent with it and 
therefore remains in force. 

On the other hand, § 640 of the Revised Statutes is spe- 
cifically repealed. This was an act providing that suits 
against certain Federal corporations, or their members as 
such members, might be removed on the ground of a de- 
fense arising under the Constitution or laws of the United 
States. 

The acts of general applicability^ on the subject of re- 
moval of causes, were the 12th section of the Judiciary 
Act, the Act of 1866, the Act of 1867, and the Act of 
1875. Of these, the first two were repealed by the statute 
of 1875, as we have already seen.^ That law is itself su- 
perseded, or re-enacted in a new form, by the amendatorj'^ 
act of 1887. There remains only the '* prejudice or local 
influence act " of 1867. And there is strong reason for 
thinking that it is superseded by the more stringent 
provisions of the late act. If, then, we accept this view, 
the conclusion follows that the Act of March 3, 1887, now 
stands as the sole general law on the subject of removals, 
and must be looked to as furnishing the whole system in that 
regard, except in the few peculiar cases already mentioned. 

§ 38. Suits Restricted to Certain Districts. — It was 

provided by the Act of 1875 that no defendant should be 
sued in the Federal courts '* in any other district than that 
whereof he is an inhabitant, or in which he shall be found 
at the time of serving such process or commencing such 
proceeding." Here the Act of 1887 interposes an impor- 
tant restriction. It provides that such defendant shall not 
be sued "in any other district than that whereof he is an 
inhabitant; but where the jurisdiction is founded only on 
the fact that the action is between citizens of different 
States, suit shall be brought only in the district of the res- 
idence of either the plaintiff or the defendant. "^ Now 

1 Supra, ^ 31 , 32. 

2 In other words, to use the language of one of the Circuit Courts, 
*' before ihe A«^t of 1887, under the then exi=?ting law, a controversy be- 
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this relates primarily to the original jurisdiction of the 
Federal courts. But since the second section of the Act 
of 1887 provides only for the removal of causes of 
which the Circuit Courts are given original jurisdiction by 
the "preceding section" (that is, the section in which the 
language above quoted occurs), it follows that this is also 
a restriction upon the right of removal. 

In the first decision upon this provision of the new law, 
Sawyer, J., held (Field, J., and Sarin, Dist. J., concur- 
ring) that under section first of the Act of 1887, the Cir- 
cuit Court can not take cognizance of a suit brought against 
a party in a district of which he is not an inhabitant; 
and that section second does not authorize the re- 
moval of a suit brought in a State court against a 
party not an inhabitant of the district.^ But this ruling 
was strongly disapproved and controverted in the cases 
which followed in the other circuits,^ and it was ex- 

tween citizens of different States could be brought into any Federal 
court where the defendant could be served with process. The new act 
restricts this freedom of selection on the part of the plaintiff, and con- 
fines him to two districts only — that of which the defendant is an inhab- 
itant, and that in which the plaintiff himself resides. As to these two 
the plaintiff has the same freedom of selection that he had before, and 
may sue his adversary in either, whenever he can serve the process." 
Gavin v. Vance, 33 Fed. Rep. 84. 

1 Yuba County v. Pioneer Gold Min. Co., 32 Fed. Rep. 183. 

2 Bank of Winona v. Avery, 34 Fed. Rep. 81; Short v. Chicago, M. & . 
St. P. R. R., Id. 225; Tiffany v. Wilce, Id. 230; Fales v. Chicago, M. & 
St. P.R.R.,32 7d.673;Gavinv.Vance,33/d.8i; Rawley v. Southern Pac. 
R. R., Id. 305; Loomis v. New York & Cleveland Gas Coal Co., Id. 353. 
In Bank of Winona v. Avery, snpra^ Judge Hill said : *• I am satisfied 
that they [the judges who decided Yuba Co. v. Pioneer Co.] overlooked 
the last clause of this portion of this section, which, it appears to uie, 
contains an exception or modiflcation of the first clause, where the juris- 
diction is founded alone upon the fact that parties are citizens of differ- 
ent States. It is either this, or the last clause is without meaning ; and 
we are not to presume that Congress would put in a statute a clause 
without intending to mean something by it." In Pitkin County Mi ii. 
Co. V. Markell, 33 Fed. Rep. 386, plaintiff, a resident corporation of Col- 
orado, sued defendants, one of wbom was a citizen of Minnesota and 
one of Wisconsin, in a Colorado court, and defen«lants removed tbe cause 
to the Federal court. Held^ that under clause 2 of § 1 of tbe Act of 
March 3, 1887, the cause was properly lemoved. 



I 
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pressly and specifically overruled (as regards this point) 
in a later decision by the same judges, who then ad- 
mitted thatin the earlier case they had fallen into an error.^ 
And it is now understood, as stated by Judge Gresham, that 
the first section of the act means this: **When the juris- 
diction depends upon the existence of a Federal question, 
or upon grounds other than the citizenship of the parties, 
the defendant must be sued in the district of his domicile ; 
but when the jurisdiction depends upon the citizenship of 
the parties, the suit may be brought in the district in which 
either the plaintiff or the defendant resides. This construc- 
tion is consistent with § 2, which provides that defendants 
who are sued out of the district in which they reside, may 
remove the suit from the State court to the Federal court, 
when, under § 1, it might have been originally brought in 
that court. If a defendant can not be sued elsewhere than 
in the district of his domicile, and the right of removal is 
denied both to resident plaintiffs and defendants, — as it cer- 
tainly is, — then no suit can be removed at all."^ It is also 

1 Wilson V. Western Union Tel. Co., 34 Fed. Rep. 661; ovemiling 
Yuba County v. Mining Co., 32 Id, 183. 

« St. Louis, V. & T. H. K. B. v. Terre Haute & I. K. R., 33 Fed. Rep. 
386. But it must be remembered that under the Act of 1887, a defend- 
ant can no longer be sued outside the district of which he is an inhab- 
itant (unless he consents or waives his right to object), eoccept where the 
jurisdiction of the Circuit Court is founded only on the diverse citizen- 
ship of the parties. Halstead v. Manning, 34 Fed. Rep. 666. In Vinal 
V. Continental Co., 34 Fed. Rep. 228, Judge Wallace said: "Ambiguity 
has been introduced into the second section of the amendatory act by 
limiting the right of removal to suits *of which the Circuit Courts are 
given jurisdiction by the preceding section.' It has been thought by 
some that this phrase restricts the right of removal to suits in which the 
particular Circuit Court to which the defendant seeks to resort has not 
only jurisdiction of the subject-matter but also jurisdiction over the per- 
son of the defendant. This is not a necessary, and does not seem to be a 
sensible, construction of the section. That phrase was apparently used 
to dispense with a recapitulation of the several conditions which de- 
termine the jurisdiction of the subject-matter in the first section. The 
word 'jurisdiction' refers to jurisdiction over the subject-matter, to the 
general jurisdiction of Circuit Courts, and means a jurisdiction which 
would enable any Circuit Court to entertain and deteimine the contro- 
versy if the parties were before it." 
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held that the Circuit Courts have jurisdiction, by removal, 
of a suit begun in a State court by a resident citizen against 
a non-resident alien defendant, notwithstanding the provis- 
ion against suit '*in any other district than that whereof he 
is an inhabitant." In such a case, jurisdiction exists by 
virtue of the citizenship of the plaintiff and alienage of 
the defendant, and the provision in question is only a priv- 
ilege of which the defendant may or may not avail himself, 
as a personal exemption from suit within such other juris- 
diction.^ 

1 Cooley V. McArthur, 35 Fed. Rep. 372. 



(4) 
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CHAPTER X. 



SEPARABLE CONTROVERSIES. 



§ 39. The Act of 1875 provided ( § 2, clause 2) that 
^^wheo in any suit mentioDcd in this section there shall be 
a controversy which is wholly between citizens of diflFerent 
States, and which can be fully determined as between them, 
then either one or more of the plaintiffs or defendants ac- 
tually interested in such controversy may remove said suit 
into the Circuit Court of the United States for the proper 
district." This precise language is adopted in the Act of 
1887 (§2, clause 3), with the exception that the words 
italicized are omitted, whereby the right of removing such 
separable controversies is confined, pursuant to the general 
policy of the statute, to the defendant and denied to the 
plaintiff. This provision has been frequently passed upon 
by the Federal courts, and of course their construction of 
the terms of the Act of 1875 remains equally authoritative 
in its application to the same language in the Act of 1887. 
The change in regard to the party who may remove does 
not affect the decisions of the courts upon the nature and 
requisites of a separable controversy, the effect of its re- 
moval upon the whole suit, or other similar questions which 
have been adjudicated. 

§ 40. The leading case on this topic is that of Fraser v. 
Jennison, where Mr. Chief Justice Waite thus states the 
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true rule: *' To entitle a party to a removal under the sec- 
ond clause of the second section of the Act [of 1875], there 
must exist in the suit a separate and distinct cause of action, 
on which a separate and distinct suit might properly have 
been brought and complete relief afforded as to such cause 
of action, with all the parties on one side of that contro- 
versy citizens of different States from those on the other. 
To say the least, the case must be one capable of separation 
into parts, so that, in one of the parts, a controversy will 
be presented with citizens of one or more States on one side 
and citizens of other States on the other, which can be fully 
determined without the presence of any of the other parties 
to the suit as it has been begun. "^ And when this state of 
facts exists, it is immaterial whether the separable contro- 
versy be considered the main or principal one in the suit or 
not, or what other controversies or parties are involved in 
it.^ A recent decision gives a still more specific statement, 
holding that this clause of the Act of 1887, like the cor- 
responding clause in the Act of 1875, governs that class of 
cases only where there are two or more controversies involved 
in the same eiuit, one of which is wholly between citizens of 
different States; and under the Act of 1887, the right of 
removal in the cases last mentioned is limited to one or 
more of the defendants actually interested in such separable 
controversy, and does not extend to the plaintiffs therein.^ 
And the removal of a cause, it will be remarked, does 
not depend upon the question of what issue remains to be 
tried, but must be determined by the nature of the cause of 
action presented in the complaint. If there be but one, 
involving many defendants, the fact that each makes a 
separate defense does not make separable controversies ; 

iFraser v. Jennison, 106 U. S. 191; Hyde v. Ruble, 104 U. S. 407; 
Boyd V. Gill, 17 Reporter, 132; Blum v. Thomas (Sup. Ct. Texas), 16 
Reporter, 732; Gudger v. Railroad, 16 Reporter, 312; Snow v. Smitli, 4 
Hughes, 204 ; New Jersey Zinc Co. v. Trotter, 17 Reporter, 4. 

2 Bybee v. Hawkett, 6 Sawyer, 693. 

8 Western Union Tel. Co. v. Brown, 32 Fed. Rep. 337. 
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nor does the default or disclaimer of one of the defendants 
give a right of removal to the other. ^ 

§ 41. It is now the settled doctrine of the United States 
courts that when a separable controversy is removed, the 
whole suit is carried with it, and no part thereof is left to 
the determination of the State court.^ In this particular it 
is important to observe the difference between the provisions 
of the Act of 1866 and the interpretation put upon the 
second clause of § 2 of the statute of 1875. In the lan- 
guage of Mr. Justice Harlan: '* While the Act of 1866 
expressly confines the removal to that part of the suit which 
specially relates to or concerns the defendant seeking the 
removal, there is nothing whatever in the Act of 1875 jus- 
tifying the conclusion that Congress intended to leave any 
part of a suit in the State court where the right of removal 
was given to, and was exercised by, any of the parties to a 
separable controversy therein."^ And when this right is 
claimed, it is the citizenship of the parties to the separable 
controversy that must deterinine the right of removal, not 
that of others who may be interested in co-ordinate or col- 
lateral branches of the case; and, therefore, it is no objec- 
tion to the removal of the entire suit, under this clause, that 
the effect will be to draw into the Federal court other con- 
troversies which may be wholly between citizens of the 
same State.* 

§ 42. An issue between a plaintiff and garnishee, as to 

the liability or indebtedness of the latter to the defendant 
in the principal action, is not such a controversy as can be 
removed, separate and apart from the main suit, to the Fed- 

1 Hax V. Caspar, 31 Fed. Rep. 499. 

2 Barney v. Latham, 103 U. S. 205 ; Atlantic Fertilizing Co. v. Carter, 
4 Hughes, 217; Chambers v. Holland, 3 McCrary, 538; Corbin v. Boies, 
18 Fed. Rep. 3; Wabash, etc. R. R. v. Central Trust Co., 28 Fed. Rep. 
513. A contrary opinion is expressed in the case of Mutual Life Ins. Co. 
v. Allen, 134 Mass. 389. 

3 Harlan, J., in Barney v. Latham, 103 U. S. 205. 

* Wabash, etc. R. R. v. Central Trust Co., 23 Fed. Rep. 513; Corbin v. 
Boies, 18 Fed. Rep. 3. 
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eral court on the ground of citizenship.^ Yet the reader 
must not be misled by a supposed distinction, in this con- 
nection, between the principal defendant in interest and 
those who are incidentally or secondarily concerned in the 
case. Under the clause we are considering, the true test is 
the possibility of detaching from the suit a controversy 
which is wholly between citizens of different States, and 
which can be finally determined without the presence of the 
other parties ; it is not predicated upon the degree or extent 
to which the party seeking removal is involved in the case. 
Thus it is held that, although one defendant is the principal 
defendant in interest, yet if full and complete relief can not 
be afforded in respect to the single cause of action without 
the presence of all the parties to the suit, and all the defend- 
ants are directly interested in the relief that is asked, it 
can not be severed and removed by him.^ 

§ 48. Where the plaintiff has a joint cause of action 
against several defendants, and brings his suit in that form, 
there is no separable controversy in it which can be re- 
moved.^ But it is apprehended that if the cause of action 
be joint and several, so that the liability of either defendant 
could be determined without the presence of the other, a 
removable controversy will exist, provided the citizenship 
of the parties be such as to warrant it. Also it is held that 
the filing of separate answers, tendering separate issues for 
trial, by several defendants sued jointly in a State court on 
a joint cause of action in contract, does not divide the suit 
into separate controversies so as to make it removable un- 
der this clause of the Act of 1875.* Thus, if the separate 

1 Pratt v. Albright, 10 Biss. 511 . 

» Winchester v. Loud, 108 U. S. 130. 

8 O'Kelly V. Railroad, 89 N". Car. 58. Where, in an action on a bond 
against several defendants, one of them being the principal obligor and 
the others his sureties, the only relief sought is a money judgment 
against all the defendants, there is, for the purpose of removal, but a 
single controversy in the case. Western Union Tel. Co. v. Brown, 32 
Fed. Rep. 337. 

^ ^' Separate answers by the several defendants sued on joint causes of 
action may present different questions for determination, but they do 
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answers filed by the individual defendants, in a suit for the 
foreclosure of a mortgage, raise distinct issues in defending 
against the one cause of action, this will not create separate 
controversies, within the meaning of the Act.^ In regard to 
actions against several defendants in tort^ the authorities are 
not entirely harmonious. It is held in several cases that if 
an action of trespass is brought in a State court against 
several defendants, only one of whom is a citizen of a dif- 
ferent State from that of the plaintiff, that one may remove 
the cause to the Federal court as a separable controversy, 
on the ground that both, one, or neither of the defendants 
may be guilty of the alleged tort.® But the more approved 
doctrine seems to be that, while a plaintiff's cause of action 
against several persons, who have mutually engaged in the 
commission of a tort, is joint and several in the sense that 
he may have his option whether to bring distinct actions 
against one or more of the tort-feasors, or to join them all 
as defendants in one suit, yet, if he elects to pursue the lat- 
ter course, it will be deemed so far an inseverable contro- 
versy that a part only of the defendants can not remove 
the cause into the Federal court ; and that the rule is not 
altered by the fact that separate answers are filed by the 
several defendants, tendering separate issues for trial.^ 

not necessarily divide the suit into separate controversies. A defendant 
has no right to say that an action shall be several which a plaintiff elects 
to make joint." Waite, C. J., in Louisville, etc. B. R. Co. v. Ide, 114 
U. S. 52. Same point in St. Louis, etc. R. R. v. Wilson, 114 U. S. 60; 
Starin V. New York, 115 U. S. 248. 

i Ayres v. Wiswall, 112 U. S. 187. 

* Kerling v. Cotzhausen, 16 Fed. Rep. 705; Simmons v. Taylor, 83 N. 
Car. 148; «. c. 35 Am. Rep. 566. 

spirie v. Tvedt, 115 U. S. 41; Tuedt v. Carson, 4 McCrary, 426; 
Sloane v. Anderson, 117 U. S. 275.. A suit in a State court against sev- 
eral defendants, some of whom are citizens of the same State with the 
plaintiff, charging all as joint contractors or joint trespassers, can not be 
removed into a ^^ederal court by defendants who are citizens of another 
State, although they allege in their petition for removal that they are 
not jointly interested or liable with the other defendants and that their 
controversy with the plaintiff is a separate one. Little v. Giles, 118 U. 
S. 596. When a complaint or declaration in an action in a State court 
sets up a joint cause of action in tort against several defendants for in- 
juries done jointly to the plaintiff, separate answers of the defendants, 
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§ 44. Trusts, Wills, etc. — In a case where the subject- 
matter of the suit was a testamentary trust, all the benefi- 
ciaries, by themselves or their guardians, being joint ex- 
ceptants to the trustee's account, and the purpose of the 
proceeding being the enforcement of the trust and the preser- 
vation and due administration of the trust estate, it was 
held that, as between one of the exceptants and the trustee, 
there was no separable controversy under the removal act.^ 
So an action to establish a will as a will of real estate does 
not present a separable but a single controversy, although 
there are a large number of defendants residing in differ- 
ent States, and it is not removable at the instance of one 
of the defendants.^ On similar principles, an action by a 
divorced woman against the heirs of her former husband, 
to subject lands of which he died seised to the payment of 
her alimony, does not present a separable controvei^y as 
to any of the defendants.* And again, a creditor's bill to 
subject incumbered property to the payment of his judg- 
ment, by sale and distribution of the proceeds among lien- 
holders according to priority, creates no separable contro- 
versy as to the separate lien-holders parties respondent, 

setting up that the acts complained of were committed under the direc- 
tion of one of them, and were justified by a contract between the plaint- 
iff and that particular defendant, and that the acts complained of as 
done by the other defendants were done by them as his servants and un- 
der his directions, do not necessarily change the controversy between 
the plaintiff and that defendant into a separate controversy removable 
to the Federal court under the removal acts ; and allegations in the peti- 
tion for removal that the agents were joined as defendants in order to 
prevent the removal of the cause to the Federal court are of no avail if 
not proved. Plymouth Min. Co. v. Amador Canal Co., 118 U. S. 264. 

1 Xn re McClean, 26 Fed. Rep. 49. On the other hand, where, in a suit 
against several trustees for fraudulently misappropriating trust funds, 
the bill demands a joint and several accounting by them, this involves 
such a separate controversy with each that if one is a non-resident the 
cause is removable. Boyd v. Gill, 21 Blatchf . 543 ; Langdon v. Fogg, 18 
Fed. Rep. 5. 

s Anderson v. Appleton, 32 Fed. Rep. 855. As to proceeding to con- 
test the validity of a will, where same principle is applied, see Reed v. 
Reed, 31 Fed. Rep. 49. 

' Chapman v. Chapman, 28 Fed. Rep. 1. See also Laidly v. Hunting- 
ton, 121 U. 8. 179. 
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although their respective defenses may be separate.^ And 
it is also held that an action on a partnership obligation is 
not separable so as to entitle one partner to remove it on 
the ground of citizenship, under the Act of 1887.^ 

§ 45. If the pleadings have all been put in before the 
petition for removal is filed, the controversies, and the 
questions as to who are the real parties to them, must be 
judged by the pleadings.^ And the decision of the State 
court that the cause of action is entire and that no separa- 
ble controversy exists, is a decision which it is proper for 
the Federal court to follow.* 

1 Fidelity Ins. Co. v. Huntington, 117 U. S. 280. See Rumsey v. Call, 
28 Fed. Rep. 769; Wilson v. Union Saving Assn., 30 Id. 521. 
« Woodrum v. Clay, 33 Fed Rep. 897. 

8 Hanover Ins. Co. v. Keogh (S. D. N. Y. 1881), 12 Reporter, 259. 
< Connell v. Railroad (N. D. N. Y. 1882), 14 Reporter, 548. 
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CHAPTER XI. 



PREJUDICE AND LOCAL INFLUENCE. 

§ 46. Statutes on the Subject. — In approaching the 
subject of the removal of causes on the ground of '*preju- 
dice or local influence," we open the most perplexing and 
embarrassing of the questions which have arisen under the 
Act of 1887, and touch the points where its provisions are 
the most difficult to be understood and correctly applied, 
and where the decisions of the courts are as yet in discord 
and confusion. As a necessary preliminary to the inquiry 
the language of the two statutes on the subject must be 
quoted. 

The 639th section of the Revised Statutes provides as 
follows: '*Any suit commenced in any State court, wherein 
the amount in dispute, exclusive of costs, exceeds the sum 
or value of $500, to be made to appear to the satisfaction 
of said court, may be removed for trial into the Circuit 
Court * * * in the cases and in the manner stated in 
this section. ♦ ♦ * Third. When a suit is between a 
citizen of the State in which it is brought and a citizen of 
another State, it may be so removed on the petition of the 
latter, whether he be plaintiff or defendant, filed at any 
time before the trial or final hearing of the suit, if before 
or at the time of filing said petition he makes and files in 
said State court an afiidavit stating that he has reason to be- 
lieve and does believe that, from prejudice or local influence, 
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he will not be able to obtain justice in such State court." 
This is, substantially, the * 'Local Prejudice Act" of 1867. 
It was not repealed by the Act of 1875.^ It has already 
been discussed.^ 

The Act of 1887 provides (§ 2, clause 4): **And where 
a suit is now pending, or may be hereafter brought, in any 
State court, in which there is a controversy between a cit- 
izen of the State in which the suit is brought and a citizen 
of another State, any defendant, being such citizen of an- 
other State, may remove such suit into the Circuit Court of 
the United States for the proper district, at any time be- 
fore the trial thereof, when it shall be made to appear to 
said Circuit Court that from prejudice or local influence he 
will not be able to obtain justice in such State court, or in 
any other State court to which the said defendant may, un- 
der the laws of the State, have the right, on account of such 
prejudice or local influence, to remove said cause : Provided^ 
that if it further appear that said suit can be fully and 
justly determined as to the other defendants in the State 
court, without being affected by such prejudice or local in- 
fluence, and that no party to the suit will be prejudiced by 
a separation of the parties, said Circuit Court may direct 
the suit to be remanded, so far as relates to such other de- 
fendants, to the State court, to be proceeded with therein."* 

§ 47. Xs the Act of 1867 Repealed? — The earlier of 
the two acts above quoted is not specifically referred to in 
the repealing clauses of the statute of 1887. It is therefore 
left to be determined, from a comparison of their terms, 
whether it is superseded by the later act, or impliedly abro- 
gated by the general repeal of ^'all laws and parts of laws 
in conflict with the provisions of this Act." That the law 
of 1867 still remains in force has been fairly held in a few 
cases. Thus, in the District of Oregon, Judge Deady re- 

i 8upra, § 33. 

2 8upra^ §§ 24, 25. 

^ An interesting and instructive article on tlie Local Prejudice clause 
of tiie Act of 1887, from the pen of Judge Maxwell, will be found in 28 
Central Law Journal, 109. 
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marks : **In the case of a removal under subdivision 3 of 
§ 639 R. S., the party seeking it is required to makean affi- 
davit to the effect that he believes he cannot obtain justice 
in the State court on account of prejudice or local influence. 
The Act of 1887, however, only provides that such fact 
'shall be made to appear' to the Circuit Court; but as to 
when or how it shall be made to appear, or how such re- 
moval may be effected, it is silent. This class of cases is 
expressly excepted from the operation of § 3 of the Act, 
prescribing the mode of removal thereunder generally. It 
follows that so much of § 639 R. S. as relates to the method 
of removal on account of prejudice or local influence, and 
the proof thereof, is not in conflict with the Act of 1887, 
and is therefore still in force and applicable to such re- 
moval."^ To this it may be answered that the omission of 
the Act of 1887 to prescribe the niiethod of making it ap- 
pear to the Federal court that the necessary condition of 
affairs exists does not detract from the completeness of the 
clause as a statute in itself (since the Circuit Courts may 
undoubtedly establish such rules as they think best upon 
this mere point of practice), and therefore it should not be 
allowed to militate against the obvious purpose of the stat 
ute to define and prescribe the whole system for removals 
on this ground, without aid from any previous statutes. 
And further, that which must be *'made to appear" to the 
court is not the party's 6eZie/ that he will not be able to 
obtain justice in the State court (as under the earlier law), 
but the y*ac^ that prejudice or local influence exists, Which 
introduces a new jurisdictional requisite. 

In a recent decision in the Northern District of Ohio, the 
court, after comparing the provisions of the two acts 

^ Fisk V. Henarle, 32 Fed. Bep. 417. Iq a later decision in the same 
case (35 Fed. Bep. 230), the court reviewed the contrary ruling in Short 
V. Bailroady 33 Fed. Rep. 114, but thought that the latter was wrong and 
refused to abandon its position. The same conclusion is reached in 
Hills V. Richmond & D. R. R., 33 Fed. Rep. 81, but this case proceeded 
upon a mistaken conception of the provision in the new act in relation 
to pending causes which had been removed by plaintiffs. See in/ra, § 65. 
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{§ G39R. S., subd. 3, and the Act of 1887), and enumerating 
the leading particulars in which they differ, held that the 
later enactment clearly repeals the earlier. Judge Jack- 
son said; **It not only includes new features and require- 
ments in relation to removals because of local prejudice, 
but covers the whole subject-matter of said third subdivis- 
ion so fully as to show that this last act was intended by 
Congress as a repeal or a Substitute for the earlier statute; 
the question being thus brought directly within the rule an- 
nounced b}' the Supreme Court in King v. Cornell, 106 U. 
S. 396, that 'where two acts are not in all respects repug- 
nant, if the later covers the whole subject of the earlier, 
and embraces other provisions which plainly show that it 
was a substitute for the first, it will operate as a repeal.' "^ 
So again ; '*The thought which underlies the matter of preju- 
dice and local influence to-day, and that underlying the Act of 
1867, are entirely different. While this Act of 1867 is notin 
terms repealed, yet it is familiar law that when a later act 
covers the same ground, and is obviously intended by the leg- 
islature to be its expressed will upon the whole subject-matter 
involved therein, then, although there may be no terms of 
repeal, and although there may be some provisions in the 
earlier not absolutely inconsistent with those of the later 
act, yet the whole of the earlier act is repealed. To my 
mind it is obvious that the legislation of 1887, with respect 
to prejudice and local influence, was intended to supersede 
entirely the Act of 1867 and to plant the matter upon a new 
basis, and, planting it upon a new basis, to let the Act of 
1887 take the place of that of 1867.'' ^ This seems clearly 
to be the more sound and reasonable view, and although the 
decisions are yet in conflict, it may fairly be expected that 
the courts will eventually agree in holding that no part of 
the Act of 1867 is now in force. 



1 Whelan v. New York, L. E. & W. B. R., 35 Fed. Rep. 849. See, to 
the same effect, Short v. Chicago, M. & St. P. R. R., 33 Id. 114; South- 
worth V. Reid, 36 Id. 451. 

8 Short V. Chicago, M. & St. P. R. R., 34 Fed. Rep. 225, Brewer, J. 
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§ 48. Party entitled to Bemove. — In regard to the par- 
ties entitled to remove a cause on the ground of prejudice 
or local influence, the Act of 1887 is in one respect much 
stricter than was the statute of 1867. For the last-named 
act extended the right to the non-resident party '* whether 
he be plaintiff or defendant; " while the new law confines 
it to the non-resident defendant only, in pursuance of the 
general policy of denying the right of removal to plaintiffs 
altogether. But in another respect the Act of 1887 is much 
more liberal than its predecessor. For whereas the law of 
1867 required that, in cases where there were several de- 
fendants, all must possess the requisite citizenship (that is, 
none of them must be citizens of the same State with the 
plaintiff), and all must join in a petition to remove the cause 
on the ground of local prejudice;^ now the Act of 1887 
extends the right to ^*'any^^ defendant possessing the re- 
quisite citizenship.^ "Nor can the right of removal thus 
given to 'any' defendant having the prescribed citizenship, 
with any respect for the ordinary significance of language, 
be construed to include 'all' the defendants, and so be 
denied to 'any' unless 'all' have such citizenship."^ It 
follows of course from this that the non-resident defendant 
may remove the cause on this ground irrespective of the 
action of his co-defendants, and it is not necessary that all 
should join. It is further to be remarked that the right of 
removal under this clause is not confined to cases where 
there is a separable controversy between the plaintiff and 
the defendant seeking the removal, as such cases are pro- 
vided for by clause 3 of § 2 of the Act ; and the proviso in 
clause 4, in relation to remanding as to resident defendants, 
where the parties can be separated, refers only to aremand 

1 Whelan v. New York, L. E. & W. R. B., 35 Fed. Bep. 849; Hancock 
v. Holbrook, 119 U. S. 686; Fisk v. Henarie, 32 Fed. Bep. 417; Sewing 
Machine Co.s' Case, 18 Wall. 563. Supra, § 25. 

« Whelan v. New York, L. E. & W. R. B., 35 Fed. Bep. 849; Fisk v. 
Henarie, 32 Fed. Bep. 417. 

8 Fisk V. Henarie, supra^ Deady, J. It would be inteiesting to know 
whether this provision was allowed to creep in through inadvertence, or 
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after the suit as a whole has been remored by the non- 
resident defendant.^ 

It has also been held, and we think rightly, that the pro- 
vision for a removal by **any" defendant, on the ground of 
local prejudice, is not unconstitutional, although by virtue 
of the removal the Circuit Court obtains jurisdiction of the 
entire cause, which may include controversies between the 
plaintiff and other defendants who are citizens of the same 
State with him. It only gives effect to the constitutional 
provision respecting controversies between citizens of dif- 
ferent States, and with that view the single Federal ingre- 
dient, the citizenship of the removing defendant in another 
State, is controlling.^ 

§ 49. Jurisdictional A.inouiit. — Another important ques- 
tion which arises upon the construction of the clause under 
discussion is this : Is it necessary that the sum or value in 
dispute should exceed $2,000, exclusive of interest and 
costs, in order that the cause may be removable on the 
ground of prejudice or local influence? This is answered 
affirmatively in a sensible and well reasoned decision given 
by Mr. Justice Harlan at circuit. He says: '*It is argued 
that as the clause w^hich specifies prejudice or local influence 
as an additional ground for removal in suits between citi- 
zens of different States makes no mention of the value of 
the matter in dispute, the presumption is that Congress in- 
tended to give the right of removal in cases of that kind 
without reference to such value. In this view I am unable 
to concur. The first clauses of § 2 describe, as to their 
subject-matter and the character of the parties, certain suits 
which may be removed from the State courts to the Circuit 
Courts of the United States, and, in the manner just indi- 

was a deliberate abandonment of the general policy of restriction evinced 
by the whole statute. 

1 Whelan v. New York, L. E. & W. R. R., 35 Fed. Rep. 849. 

2 Whelan v. Railroad, supra; Fisk v. Henarie, 32 Fed. Rep. 417. It 
should be carefully noted that the decision in Blake v. McKira, 103 U. 
S. 336, and similar cases, was not that Congress could not confer juris- 
diction of such a suit upon the Federal courts, under the Constitution, 
but that, in the Act of 1875, it had not undertaken to do so. 
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cated,^ attach to the exercise of the right of removal the 
condition that the value of the matter in dispute shall exceed 
a named amount. The subsequent clause, relating to 
prejudice and local influence, does not describe a new class 
of suits removable from the State courts, but only specifies 
a distinct ground for removing one class of the suits pre- 
viously defined, namely, that class in which there is a con- 
troversy between citizens of different States. * * * 
The clause prescribing prejudice or local influence as a 
ground for the removal of a suit *in which there is a con- 
troversy between a citizen of the State in which the suit is 
brought and a citizen of another State,' can not well be 
separated in the process of interpretation, from the pre- 
ceding clause in the same section, which, by referring to the 
first section, requires as a condition of the removal of a suit 
because of diverse citizenship — the only kind of suit in 
which the existence of prejudice or local influence, as 
affecting the right of removal, is of any consequence — that 
the matter in dispute shall exceed in value $2,000 exclusive 
of interest and costs/' ^ 

To this may be added an argument from the general pur- 
pose and policy of the Act of 1887. In every other instance 
where previous statutes had imposed a juriadictional limit 
in respect to value, the Act of 1887 raises that limit. The 
Local Prejudice Act of 1867 imposed a limit of $500, and 
the Act of 1887 in other respects restricts the right as given 
by that statute. We should therefore take it to be the 
meaning of Congress that the money limit is here, as else- 
where, raised to $2,000, if the language of the new Act can 
possibly be made to bear that construction, and that it can, 
sufBciently appears from the opinion above quoted.^ 

1 That is, by describing them as suits of which the Circuit Courts "are 
given original jurisdiction by the preceding [first] section." 

« Malone v. Richmond & D. B. R., 36 Fed. Rep. 625. 

^ A contrary opinion, based on the absence of any explicit reference to 
the amount in dispute, in this particular clause, is maintained by Judge 
Spear in his work on " Removal of Causes," §§ 35, 36. And see Fales v. 
Chicago, etc. R. R., 32 Fed. Rep. 673. But we are disposed to place 
greater reliance on the opinion of Mr. Justice Harlan quoted above. 
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It will be perceived that this precludes the removability 
of all that class of actions for specific relief where the claim 
or object of the suit is not susceptible of valuation in 
money; as was held under the terms of the Act of 1867.^ 

§ 50. Further Limitations. — It is a significant feature 
of the Act of 1887 that it prescribes as a condition to re- 
movals on the ground of local prejudice, that the defendant 
must make it appear to the Circuit Court " that he will not 
be able to obtain justice in such State court or in any other 
State court to which he may, under the laws of the State, 
have the right, on account of such prejudice or local in- 
fluence, to remove said cause;" whereas the Act of 1867 
only specified that he should not be able to obtain justice 
in the court where the suit was brought. This is an im- 
portant restriction, and was evidently intended to meet a 
class of cases in which the local prejudice complained of 
might have been obviated by a change of venue. In other 
words, the Circuit Court can not now take jurisdiction of a 
cause removed on this ground, unless it is satisfied that in no 
State court to which the cause could be removed by a change 
of venue could a fair and impartial trial be had. The lan- 
guage employed probably does not mean that the defendant 
must first have unsuccessfully applied for a change of venue, 
nor that he must exhaust his remedy by possible changes 
of venue. But he must now show to the Federal court (1) 
that he will not be able to obtain justice in the court where 
he is sued; (2) that his situation would not be improved if 
he should obtain a change of venue, because the same or 
similar circumstances of prejudice and local influence would 
operate to his disadvantage in any forum to which he could 
procure the cause to be so transferred. 

§ 51. Time of Removal. — The Local Prejudice Act of 
1867 provided that the application for removal should be 
filed *' before the trial or final hearing of the suit." The 
corresponding clause in the Act of 1887 requires that appli- 
cation be made *' before the trial thereof." There is some 

1 Kurtz V. Moffit, 115 U. S. 487; Gaines v. Fuentes, 92 U. S. 10. 
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uncertainty in the cases as to the significance of the omitted 
words and as to the stage of the cause at which it may now 
be removed. We reserve the discussion of this topic for a 
future chapter,^ only mentioning it here for the sake of 
logical completeness in our comparison of the two statutes. 
§ 52. Mode of Application. — In regard to the p7*ocedure, 
upon the removal of a cause on the ground of prejudice or 
local influence, the Act of 1887 introduces several important 
changes. Clause 4 of section 2, relating to this particular 
ground of removal is apparently intended to be a complete 
enactment in itself; and although the following section 
prescribes the practice to be followed in other cases, it ex- 
pressly excepts the cases removable on the ground of local 
prejudice. It appears, in the first place, that the application 
must now be addressed originally to the Circuit Court and 
not to the State court in which the suit is pending.^ The 
defendant seeking a removal on this ground must therefore 
begin by filing the proper papers in the Federal court, in- 
stead of petitioning the State court as heretofore. Again, 
it seems that cases of this kind are not subject to the pro- 
vision, elsewhere imperative, that the defendant shall make 
and file a bandy conditioned for entering a copy of the rec- 
ord, paying costs, furnishing special bail when necessary, 
etc. Nor is there any requirement that he shall bring with 
him to the Circuit Court a copy of the record or of the 
various papers in the cause. Strange as these results may 
appear, they follow inevitably from the language employed. 
This may not have been what Congress intended, but this is 
what Congress said, and this is therefore the law .^ Further, 

1 Infra, chapter 18. 

*Southworth v. Reid, 36 Fed. Bep. 451. Another case, Short v. 
Chicago, M. & St. P. R. R., 33 Id. 114, holds that the affidavit may be 
filed in the State court, and a certified copy thereof sent up to the Circuit 
Court, ^' as a question of practice and out of respect to the State court." 
But this is certainly not necessary^ and we do not think it is the practice 
intended by the act. 

8 '*By the third section oi the Act of 1887, the steps required to be 
taken in removal cases generally are indicated, but that section excepts 

(5) 
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no provision is made for notice to the State court that the 
Federal court has assumed jurisdiction of the cause, or for 
obtaining a transcript of the record. But if the Circuit 
Court, after investigation, decides that the petitioner is 
entitled to the removal, this of itself, from the peculiar 
nature of the proceeding, invents that court with jurisdiction^ 
and deprives the State court of power to proceed further in 
the cause. And undoubtedly the Circuit Court may then 
issue its writ of certiorari to bring up the record from the 
State court -} which will also be sufficient notification to the 
latter court. This writ should probably be prayed for in 
the petition for removal. 

§ 53. Showing Cause to Circuit Court. — Under the 
Act of 1867, the removal was granted upon the filing of a 
petition and affidavit in proper form. The law cast the 
burden upon the conscience of the party, and said that if 
he was willing to make an affidavit that he believed and had 
reason to believe that from prejudice and local influence he 
could not obtain justice in the State court, then he should 
have a removal to the Federal court. Nowhere was it left 
to be determined as to whether or not such prejudice or 
influence did exist. But whenever any party litigant in 
the State court, with the proper citizenship existing, felt 
that he could not obtain justice in the State court, and was 
willing to express that fact in an affidavit, the right of re- 
moval went beyond the power of challenge.^ Now the Act 
of 1887 is a complete reversal of that theory. It must be 
*'made to appear" to the Circuit Court that, in conse- 
quence of local prejudice, defendant will not be able to ob- 
tain justice in the State courts. In other words, not the 

from Us operation cases sought to be removed on the ground of local 
prejudice, in respect to which clause 4 of § 2 prescribes no mode or method 
of effecting that class of removals." Jackson, J., inWhelan v. Railroad, 
35 Fed. Rep. 849. And see Short v. Railroad, 34 Id, 226, Brewer, J., and 
remarks of Harlan, J., in Malone v. Railroad, 35 Id, 625. See also Spear 
on Removal of Causes, § 38, where the same position is maintained. 

1 The issuance of a certiorari^ in such cases, was provided for by § 7 of 
the Act of 1875, which section is not repealed by the Act of 1887. 

2 Short V. Chicago, M. & St. P. R. R., 34 Fed. Rep. 225, Brewer, J. 
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defendant's belief that he can not obtain a fair trial, but 
the J^act that he can not, is now the subject of examination, 
and this must be satisfactorily demonstrated to the Federal 
court before it can assume jurisdiction. 

But how shall this fact be made to. appear? What proof 
is necessary, and how shall it be brought before the court? 
Here the statute is silent ; no form or method of procedure 
is prescribed. Turning, therefore, to the decisions of the 
courts, we find the opinion of a learned judge expressed 
as follows: '' It is not indicated in the Act of 1887 how or 
in what manner the fact that the removing party can not 
obtain justice in the local courts on account of such prej- 
udice or local influence shall be ' made to appear' to the 
Circuit Court. Judge Deady, in Fisk v. Henarie, 32 Fed. 
Kep. 417, held that the last clause of § 639 E. S., which 
immediately follows subdivision third of that section, might 
reasonably be looked to as furnishing the machinery for 
making it appear to the Circuit Court that the petitioning 
party can not obtain justice in the State court, because of 
prejudice or local influence. If this suggestion of that 
learned judge, in which I concur, is not deemed correct, 
then, in the absence of all provision as to the method or 
mode of presenting the application for removal, this court 
would be left free to adopt proper and suitable rules, pre- 
scribing and regulating the practice in such cases ; and such 
rules would naturally be made to conform to the practice 
and procedure heretofore in force in like cases. In either 
view of the subject, we think the mode adopted by the de- 
fendant in this case is not open to any serious objection. 
A formal petition, properly sworn to, was duly presented 
to this court, setting forth all the conditions required by 
the Act to entitle said defendant to remove the suit. This 
petition was accompanied and supported by the affidavit of 
the proper officer of the defendant company, stating, not 
what the affiant had reason to and did believe in respect 
to the existence of local prejudice, but in direct terms, and 
in the very language of the Act, ' that from prejudice and 
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local influence said railroad company will not be able to 
obtain justice in said courts of common pleas, or in any 
other State court to which it has, under the laws of the 
State of Ohio, a right on account of such prejudice and 
local influence, to remove said cause.' This made ti prima 
facie showing as to what was required to be 'made to appear' 
to the Circuit Court. "^ And the other decisions agree in 
holding that a petition and affidavit, such as above described, 
are sufficient to bring the case, in the first instance,. before 
the Federal court, and furnish presumptive evidence of the 
necessary jurisdictional facts.® 

But of course this first showing will not be conclusive. 
The allegation that justice can not be had in the State court 
on account of prejudice or local influence, may be chal- 
lenged, like any other. ''After the affidavit has been pre- 
sented and a removal ordered, the party opposing it may 
come in and traverse that allegation of prejudice the same 
as any other averment of fact ; and this need not be done 
by a plea in abatement. No particular form of procedure 



1 Whelan v. New York, L. E. & W. R. R., 35 Fed. Rep. 849. 

2 Short V. Chicago, M & St. P. R. R. 34 Fed. Rep. 225; mils v. Rich- 
mond & D. R. R., 33 Id, 81 ; Southworth v. Reid, 36 Id. 451. It is true 
that Mr. Justice Harlan has said, ^^ If the mere ex parte affidavit of an 
officer of a corporation, stating generally that from prejudice or local 
influence it can not obtain justice in [the State court, but not setting 
forth any facts of a definite character, is held to establish the right of 
removal, it is easy to perceive that the requirement that the existence 
of such prejudice or local influence shall be ^ made to appear ' to the 
Circuit Court would be practically nuUifled. It seems to me that those 
words import a duty on the part of the Circuit Court to investigate or 
examine the facts upon which an alleged inability to obtain justice in 
the State court must rest. And although such investigation or examina- 
tion is not required, by any express words of the statute, to be had upon 
notice to the party against whom the removal is asked, such notice will 
best accomplish the object which Congress had in view." Malone v. 
Richmond &D. R. R., 36 Fed. Rep. 625. But it is submitted, with all 
deference to any expression of opinion by that learned judge, that an 
affidavit, such as above described, would be quite sufficient by way of a 
prima fade showing of the jurisdictional facts, and that if it be traversed, 
tJienthe examination and investigation of which he speaks would be not 
only proper but necessary to be made. 
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is prescribed."^ But since a plea in abatement has always 
been the usual method of challengino: the truth of the 
grounds presented in a petition for removal, and as there 
seems to be no reason why it is not a perfectly proper 
method of proceeding in this particular case, it is probably 
the best practice to be followed by the plaintiff, as a means 
of bringing the alleged local prejudice to examination. 

The facts being thus at issue, the Circuit Court will pro- 
ceed, by the ordinary methods of investigation, to exam- 
ine whether the alleged local prejudice does really exist and 
whether its character or extent is such as to deprive the de- 
fendant of his right to a fair and impartial trial in the courts 
of the State. ''I think it competent for the Circuit Court," 
says an eminent judge, "to receive evidence upon the point 
by affidavits, or by depositions, or by means of an oral ex- 
amination of witnesses in its presence."^ 

A form for the petition for removal under this clause 
will be found in the Appendix. In regard to the affidavit, 
it is to be remarked that an affidavit merely statmg that the 
defendant believes that he can not obtain justice, etc., is 
not sufficient; but the fact that prejudice or local influence 
exists must be alleged in positive terms. ^ Similarly, where 
a case is removed on this ground, a plea by the plaintiff 
simply denying the defendant's belief in the existence of 
such prejudice or local influence is insufficient and raises 
no issue on that question, as the plea should affirm that it 
does not exist.* 

§ 54. Kemand of Part of Suit. — ^Another innovation 
introduced by the Act of 1887 is the provision that "if it 
further appear that said suit can be fully and justly deter- 
mined as to the other defendants in the State court, without 
being affected by such prejudice or local influence, and that 

1 Short V. Chicago, M. & St. P. K. R., 34 Fed. Rep. 225. 

2 Harlan, J., in Malone v. R. R., 35 Fed. Rep. 625; Short v. R. R., 34 
Id. 225; Southworth v. Reid, 36 Id. 451. 

8 Short V. Chicago, M. & St. P. R. R., 33 Fed. Rep. 114. 
^ County Court v. Bait. & O. R. R.,35 Fed. Rep. 161. 
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no party to the suit will be prejudiced by a separation of 
the parties, said Circuit Court may direct the suit to be re- 
manded, so far as relates to such other defendants, to the 
State court, to be proceeded with therein." In this con- 
nection it will be noticed that there must be a separable con- 
troversy in the suit, not involving the removing defendant, 
but concerning the other defendants, and that such other 
defendants must be able to obtain a fair and impartial trial 
of such controversy in the State court; otherwise the Cir- 
cuit Court will retain jurisdiction of the entire cause. 

§ 55. Provision as to Pending Suits. — There is a de- 
cided ambiguity in regard to the meaning of the fifth clause ^ 
of the section now under consideration. One of the decis- 
ions, construing the clause, remarks: ''It will be seen that 
even as to plaintiffs, the right to remove by affidavit, as for- 
merly practiced, still exists, subject to an examination by 
this court, after the case reaches it, as to the sufficiency of 
the grounds of removal. "^ On the other hand, another case 
maintains that this is only a temporary and independent 
provision, designed to apply to suits pending: in the Circuit 
Court at the time the Act of 1887 was passed, and that 
the words ''may hereafter be entered therein," by the 
plaintiff, refer only to suits where removal proceedings un- 
der the Act of 1867 had been cpmmencedin the State court 
before the passage of the new law, but in which the cler- 
ical work of "entering" a copy of the record in the Fed- 
eral court had not at that time been performed as required 

1 Worded as follows : "At any time before the trial of any suit which 
is now pending in any Circuit Court or may hereafter be entered therein, 
and which has been removed to said court from a State court on the af- 
fidavit of any party plaintiff that he had reason to believe and did be- 
lieve that, from prejudice or local influence, he was unable to obtain 
justice in said State court, the Circuit Court shall, on application of the 
other party, examine into the truth of said affidavit and the grounds 
thereof, and, unless it shall appear to the satisfaction of said court that 
said party will not be able to obtain justice in such State court, it shall 
cause the same to be remanded thereto." 

2 Hills V. Richmond & D. R. R., 33 F^d. Rep. 81, Newman, J. 
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by the earlier statute.^ The latter seems to us the sound 
and" true view. And it is one which the language employed 
will bear out without any distortion. In the preceding 
clause, regulating removals on this ground generally, Con- 
gress was very careful to restrict the right to the defend- 
ant, departing, for that purpose, from the language of the 
Act of 1867 in a marked manner. And this consideration, 
taken in connection with the purpose manifested through- 
out the Act to deny the right of removal to the plaintiff un- 
der all circumstances, is enough to negative any intention 
to let in the plaintiff to the right of removal by this subor- 
dinate and appendant clause. 

§ 56. What Prejudice or Influence is Intended. — ' * The 
prejudice and local influence mentioned in the statute," says 
Judge Deady, "is not merely a prejudice or influence pri- 
marily existing against the party seeking a removal. It in- 
cludes as well that prejudice in favor of his adversary 
which may arise from the fact that he is long resident and 
favorably known in the community. Then there is the 
element of local influence, which implies that in a contro- 
versy between a stranger and resident parties having the 
power through wealth, business or social relations, or per- 
sonal popularity, or all combined, to direct or materially 
aid in the direction of political parties, and control the 
selection of public oflScers and the distribution of party 
emoluments, the former may be at a great disadvantage, if 
not powerless to assert his right. And this implication is 
no unusual reflection on any particular community or per- 
sons. On the contrary, it is such a well understood and 
recognized frailty of human nature that jurisdiction of con- 
troversies between citizens of different States was expressly 
given by the Constitution to the national government, and 
this, not only as a means of doing justice, but of facilitat- 
ing the trade and intercourse between the people of the 
several States, which the Constitution was formed, more 
than for any other purpose, to protect and promote. Neither 

1 Fisk V. Henarie, 32 Fed. Rep. 417. 
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is it unreasonable that in a case like this, where a stranger 
from another State is seeking to set aside conveyances made 
in favor of local creditors of long standing and high char- 
acter in the community by a failing debtor of like standing 
and character, that there should be prejudice and local in- 
fluence, not against the plaintiff personally, but against his 
cause and in favor of his adversaries." ^ 

^Neale v. Foster, 31 Fed. Rep. 53. 
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CHAPTER XII. 

SECTION 641 CONSTRUED BY THE UNITED STATES SUPREME 

COURT. 

§ 57 . Section 641, of the Revised Statutes, which declares 
that "when any civil suit or criminal prosecution is com- 
menced in any State court, for any cause whatsoever, 
against any person who is denied or can not enforce in the 
judicial tribunals of the State, or in the part of the State 
where such suit or prosecution is pending, any right secured 
to him by any law providing for the equal civil rights of 
citizens of the United States, * * * such suit or pros- 
ecution may, upon the petition of such defendant, filed in 
said State court, at any time before the trial or final hearing 
of the cause, stating the facts and verified by oath, be 
removed, for trial, into the next Circuit Court to be held in 
the district where it is pending," considered and held not to 
be in conflict with the Constitution of the United States.^ 

This section was examined in connection with sections 
1977 and 1978, and it was held that the object of these stat- 
utes, as of the Constitution which authorized them, was to 
place, in respect to civil rights, the colored race upon a level 
with the white. They made the rights and responsibilities, 
civil and criminal, of the two races exactly the same.^ 

^ Strauder v. West Virginia, 100 U. S. 303; s. c, 10 Cent. L. J. 225; 
S. P. Fitzgerald v. Allman, 22 Alb. L. J. 218; State v. Dunlap, 65 N. C. 
491 ; Capehart v. Stewart, 80 N. C. 101. 

2 Virginia v. Rives, 100 U. S. 313; s. c, 10 Cent. L. J. 229. 
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§ 58. The Prohibitions of the Fourteenth Amendment 

have exclusive reference to State action. It is the State 
which is prohibited from denying to any person within its 
jurisdiction the equal protection of the laws; and, conse- 
quently, the statutes founded upon this amendment, and 
partially enumerating what civil rights the colored man shall 
enjoy equally with the white, are intended for the protection 
against State infringement of those rights. Section 641 was 
also intended to protect them against State action, and 
against that alone. ^ 

§ 59. A State may exert her authority through different 
agencies, and those prohibitions extend to her action deny- 
ing equal protection of the laws, whether it be action by 
one of these agencies or by another. Congress, by virtue 
of the fifth section of the Fourteenth Amendment, may 
enforce the prohibitions whenever they are disregarded by 
either the Legislative, the Executive, or the Judicial depart- 
ment of the State. The mode of enforcement is left to its 
discretion. It may secure the right, that is, enforce its re- 
cognition, by removing the case from a State court, in which 
it is denied, into a Federal court, where it will be acknowl- 
edged .^ 

§ 60. The Fourteenth Amendment is broader than section 
641, as the latter does not apply to all cases in which the 
equal protection of the laws may be denied to a defendant. 
The removal thereby authorized is before trial or final hear- 
ing. But the violation of the constitutional prohibitions, 
when committed by the judicial action of a State, may be, 
and generally will be, after the trial or final hearing has 
commenced. It is during the trial or final hearing the de- 
fendant is denied equality of legal protection, and not 
until then. Nor can he know until then that the equal pro- 
tection of the laws will not be extended to him. Certainly 
not until then can he aflirm that it is denied. To such a 
case — that is, to judicial infractions of the constitutional 

1 Virginia v. Rives, 100 U. S. 313; s. c, 10 Cent. L. J. 229. 
: 2 Virginia v. Rives, 100 U. S. 313; s. c, 10 Cent. L. J. 229. 
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amendmeDt after the trial has commenced — sectioD 641 has 
no applicability. It is not intended to reach such cases. 
They were left to the revisory power of this court. ^ 

Therefore, the denial or inability to enforce, in the judicial 
tribunals of a State, rights secured to a defendant by any law 
providing for the equal civil rights of all persons, citizens 
of the United States, of which section 641 speaks, is prima- 
rily, if not exclusively, a denial of such rights, or an ina- 
bility to enforce them, resulting from the Constitution or 
laws of the State, rather than a denial made manifest at the 
trial of the case. In other words, the statute has reference 
to a legislative denial or an inability resulting from it. By 
express requirement of the statute, the party must set forth, 
under oath, the facts upon which he bases his claim to have 
his case removed — not merely his belief that he can not 
enforce his rights at a s'ubsequent stage of the proceedings. 
But in the absence of constitutional or legislative impedi- 
ment, he can not swear, before his case comes to trial, that 
his enjoyment of his civil rights is denied to him. 

§ 61. So, where the statutes of a State exclude citizens 
of African descent from service op grand or petit juries 
because of their race or color, an indictment in the courts 
of that State may be removable to the Federal tribunals; 
but if the court of last resort of the State decides such 
statutes to be unconstitutional, a second indictment for the 
same offense, presented after such decision is rendered, is 
no longer removable, because it can no longer be said, in 
advance of a trials that the defendant will be denied, or pre- 
vented from enforcing, his rights under the law of the land. 
Under these circumstances, his remedy for the infraction of 
those lights will be through the revisory power of the high- 
est court of the State, and ultimately by that of the Supreme 
Court of the United States.^ 

The Constitution and laws of Virginia do not exclude 
colored citizens from service on juries. The petition for 

1 Virginia v. Rives, 100 U. S. 313. 

2 Bush v. Kentucky, 107 U. S. 110; Neal v. Delaware, 103 U. S. 392. 
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removal in the case cited in the note was held not to present 
a case for removal under section 641.^ 

And a petition for removal under this section, which 
alleges that the law for the selection of jurors (the same 
being constitutional and fair on its face) will be so adminis- 
tered as to secure a jury inimical to the petitioner, and 
which alleges the existence of a general prejudice against 
him in the minds of the court, jurors, officers, and people, 
does not state facts sufficient to authorize the removal. It 
is only when some State law, statute, ordinance, regulation, 
or custom, hostile to the rights of the petitioner and their 
enforcement, is alleged to exist, that the petitioner can have 
his case removed under this clause.^ 

1 Virginia v. Kives, 100 U. S. 313 (1879) ; s. c, 10 Cent. L. J. 229; S. 
P. Thomas V. State, 58 Ala. 365; State v. Strauder, 11 W. Va. 745 (1877). 

When a petition is presented to a State court under this section for the 
removal of a prosecution, pending in that court, to the Federal court, the 
State court has a right to examine its sufficiency. But the Federal 
court, by virtue of its superior right to try the case, if subject to removal, 
is entitled to assert its jurisdiction by proper process directed to the 
State court. Where this is done by the Federal court, it will be the 
duty of the State court, and its officers, to yield obedience to the writs 
issued from the Federal court to effect such removal. Wells, In re, 3 
Woods C. C. 128. 

The petition of a party against whom a prosecution has been instituted 
in a State court, to remove said prosecution to the Federal court, on the 
ground that the same is on account of an act done under some of the 
provisions of the United States Revised Statutes, should state such facts 
as show to the court that the case falls within the category of removable 
causes. Anderson, Inre^ 3 Woods C. C. 124. 

2 In re Wells, 3 Woods, 128; Ex parte State, 71 Ala. 363. 
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CHAPTER XIII. 

CONSTRUCTION OF SECTION 643 BY THE SUPREME COURT OF 

THE UNITED STATES. 

§ 62. Section 6439 Revised Statutes of the United States, 

which declares that "when any civil suit or criminal prose- 
cution is commenced in any court of a State, against any 
officer appointed under, or acting by authority of, any rev- 
enue law of the United States, now or hereafter enacted, 
or against any person acting under or by authority of any 
such officer, on account of any act done under color of his 
office or of any such law, or on account of any right, title, 
or authority claimed by such officer or other person under 
any such law, ***** the said suit or prosecu- 
tion may, at any time before the trial or final hearing 
thereof, be removed for trial into the Circuit Court, next 
to be holden in the district where the same is pending, upon 
the petition of such defendant to said Circuit Court" etc., is 
not in conflict with the Constitution of the United States.^ 
§ 63. Thus the defendant was in a State court of Tennes- 

1 Tennessee v. Davis, 100 U. S. 257; «. c, 10 Cent. L. J. 251 ; State v. 
Hoskins, 77 N. C. 530 ; State v. Deaver, 77 N^. C. 555 ; Venable v. Rich- 
ards, 1 Hughes, 326. This section applies to every case where the 
offense alleged is done under color of office. Findley v. Sattcrfield, 3 
Woods C. C. 504; «. c, 7 Cent. L. J. 365; Venable v. Richards, 1 Hughes, 
326. And this section is not superseded or repealed by the Act of 1875 ; 
there is no necessary conflict between them. Tenable v. Richards, 105 
U. S. 636. 



78 REMOVAL OF CAUSES. § 64 

see indicted for murder. In his petition, duly verified, for 
removal of the prosecution to the Circuit Court of the United 
States, he stated, that although indicted for murder, no 
murder was committed ; that the killing was done in neces- 
sary self-defense to save his own life; that at the time the 
alleged act, for which he was indicted, was committed, he 
was, and still is, an officer of the United States, to wit, a 
deputy collector of internal revenue ; that the act, for which 
he was indicted, was performed in his own necessary self- 
defense, while engaged in the discharge «-of his duties as 
deputy collector, and while acting by and under the author- 
ity of the internal revenue laws of the United States ; that 
what he did was done under and by right of his said office ; 
that it was his duty to seize illicit distilleries, and the 
apparatus used for the illicit and unlawful distillation of 
spirits; and that, while so attempting to enforce said laws, 
as deputy collector as aforesaid, he was assaulted and fired 
upon by a number of armed men; and that, in defense of 
his life, he returned the fire, which is the killing mentioned 
in the indictment. It was held that the petition was in con- 
formity with the statute, and, upon being filed, the prose- 
cution was removed to the Circuit Court of the United 
States for that district.^ 

§ 64. This section also embraces the case of United 
States marshals, or their deputies or assistants, when they 
are engaged in the service of process issued for the arrest 
of parties accused of violation of the revenue laws of the 
Government ; and the protection which the law thus fur- 
nishes to the marshal and his deputy also shields all who 
lawfully assist him in the performance of his official duty.^ 
So also, an action founded on the official bond of a United 
States marshal, his sureties being joined as co-defendants, 
and the acts complained of as illegal and injurious being 
charged to be breaches of its condition, arises under a law 
of the United States, and may be removed from a State 

1 Tennessee v. Davis, 100 U. S. 257. 

2 Davis V. South Carolina, 107 U. S. 597. 
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court to the Circuit Court, if the matter in dispute exceeds 
five hundred dollars in value. ^ But an action by a deputy 
marshal against his principal for fees due him is not remov- 
able.^ And the mere holding of a commission as a deputy 
marshal, at the time the party is indicted for an offense 
against the laws of a State, committed at a Federal election, 
is not of itself sufficient ground for depriving the State court 
of jurisdiction of the case, and does not entitle the accused 
to have it removed under § 643.^ 

When an indictment against a Federal officer for a viola- 
tion of the election laws of one of the States has been 
removed, under this section, to the Federal court, it is the 
duty of the State whose laws have been infringed to proceed 
with the prosecution in the Federal court, and such prose- 
cution will not be conducted by the United States author- 
ities ; the attorney for the United States will act as counsel 
for the defendant.^ 

§ 65 . The provision of the Constitution declaring that the 
judicial power of the United States extends '^ to aZZ cases in 
law and equity arising under the Constitution, the laws of 
the United States, and treaties made, or which shall be 
made under their authority," embraces alike civil and crim- 
inal cases. Both are equally within that power. ^ 

§ 66. A case arises under that Constitution, not merely 
where a party comes into court to demand something con- 
ferred upon him by the Constitution, a law of the United 
States, or a treaty, but wherever its correct decision as to 
the right, privilege, claim, protection or defense of a party, 
in whole or in part, depends upon the construction of either. 
It is in the power of Congress to give the Circuit Courts of 

1 Feibelman V. Packard, 109 U. S. 421; Ellis v. Norton, 16 Fed. Rep. 
4; Lawrence v. Norton, 4 Woods, 383. 

2 Upham V. Scoville, 40 Ark. 170; Setzer v. Douglass, 91 N. Car. 426. 

8 lUinois V. Fletcher (U. S. C. C, Nor.' Dist. lU. 18S5), 19 Am. L. Rev. 
339; Fed. Rep. Feb. 24, 1885. 
* Delaware v. Emerson, 12 Reporter, 769. 
« Tennessee v. Davis, 100 U. S. 257; s. c, 10 Cent. L. J. 251. 
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the United States jurisdiction of such a case, although it 
may involve other questions of fact orlaw.^ 

§ 67. If the Case, whether Civil or Criminal, be one 
to which the judicial power of the United States extends, 
its removal to the Federal court does not invade State juris- 
diction. On the contrary, a denial of the right of the gen- 
eral government to remove, take charge of, and try any 
case arising under the Constitution and Laws of the United 
States, is a denial of its conceded sovereignty over a sub- 
ject expressly committed to it. It is a denial of a doctrine 
necessary for the preservation of the acknowledged powers 
of government. The exercise of the power to remove 
criminal prosecutions is seen in the Act of February 4, 
1815 (3 Stat. 198); again in the third section of the Act 
of March 2, 1833 (4 Stat. 633); and more recently in the 
.Act of July 13, 1866 (14 Stat. 171 ).2 

1 Tennessee v. Davis, 100 U. S. 257; s. c, 10 Cent. L. J. 251. 

2 Tennessee v. Davis, 100 U. S. 257; s. c, 10 Cent. L. J. 251. The pros- 
ecution is not commenced until the finding of an indictment, and 
on the trial of an indictment for murder, the accused is called to an- 
swer to the offense, as defined by the laws of the State, from whose 
court the cause was removed. Georgia v. O'Grady, 3 Woods C. C. 496; 
8, c, 5 Cent. L. J. 465. 
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CHAPTER XIV. 

NATURE OF CIVIL SUITS THAT MAY BE REMOVED UNDER THE 
SEVERAL REMOVAL ACTS — PRACTICE AS TO REPLEADER. 

§ 68. We are prepared after this general survey of the 
subject to consider in detail other important topics belong- 
ing to it. 

As to Nature of Civil Suits that may be remaved under 
the Acts we have been Reviewing. — The language of sec- 
tion 639 of the Revised Statutes is **any suit * « « 
wherein the amount in dispute, * * * exceeds the sum 
or value of five hundred dollars." The language of the 
Act of 1887 (§ 2), is "any suit of a civil nature at law or 
in equity." Although the language is different, the mean- 
ing is doubtless the same. It does not extend to criminal 
prosecutions, being limited to suits of a civil nature.^ All 
cases which fall within the ordinary notion of an action at 
law on contract or for tort, or of a suit in equity, are un- 
doubtedly embraced by the language. Speaking of the 
nature of suits which may be removed under the 12th sec- 
tion of the Judiciary Act (Revised Statutes, § 639, sub- 
division 1), Mr. Chief Justice Chase, in West v. Auroray^ 
said: *'A suit removable from a State court must be a suit 
regularly commenced by a citizen of the State in which the 

1 New Hampshire v. Grand Trunk R. R., 11 Reporter, 80; Rison v. 
Cribbs, 1 DiU. 181 ; Green v. United States, 9 WaU. 655. 
s West V. Aurora, 6 Wall. 139. 

(6) 
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suit is brought, by process served upon the defendant who 
is a citizen of another State, and who, if he does not elect 
to remove, is bound to submit to the jurisdiction of the 
State court." This language is, perhaps, too broad to be 
strictly applicable to all cases, since suits have been held 
removable, and properly so we think, which were not ''reg- 
ularly commenced" in the State court on process issued 
from it.^ 

§ 69. But the mere filing of a petition or bill without 
the issuing of process or seiTice of notice of any kind, and 
where there is no appearance, does not constitute a ''suit" 
which may be removed.*^ 

§ 70. And a distinction must here be draiivn between 
original suits and such as are in their nature merely ancillary 
or sequent to a former action in the State court. The 
former are removable, the latter not.^ Thus, a supple- 
mental proceeding, which is merely a mode of execution or 
relief inseparably connected with the original judgment, is 
not removable, although some new controversy between the 
plaintiff in the original action and a new party may arise ; 
but where such proceeding is not merely a mode of execu- 
tion or relief, but involves an independent controversy with 
a new party, it is removable. Applying this rule, process of 
garnishment after judgment is a mode of execution and is 
not removable; but where judfijment has been obtained 
against a corporation, and the plaintiff then proceeds under 
a State statute against the stockholders, this is an inde- 
pendent controversy to establish a new liability against new 
parties, and a removal may be had in an otherwise proper 
case.* But it is said that a motion^ under a State statute in 
reference to corporations, for execution against a stock- 
holder, can not be removed to the Federal court, as it is not 
a "suit at law or in equity" within the meaning of those 

1 Patterson v. Boom Co., 3 Dill. 465; s. c, 98 U. S. 403. 

2 In re Iowa<fc Minnesota Construction Co., 2 McCrary, 178. 

3 Hatch V. Preston, 1 Biss. 19. See West v. Aurora, 6 Wall. 139. 
^ Buf ord V. Strother, 3 McCrary, 253. 



§70 REMOVAL OF CAUSES. 83 

words as used in the Removal Acts.^ Again, a mere auxil- 
iary proceeding, by which a third person intervenes by way 
of injunction or claim and bond, to protect his property 
from being seized and sold under a judgment to which he 
was not a party, is not a removable controversy.^ Gar- 
nishees or trustees holding property or credits of the princi- 
pal defendant and joined as defendants for that reason, are 
generally held not to be within the Removal Acts, and 
hence the proceeding in garnishment can not be transferred 
to the Federal court unless the main action is first carried 
there. ^ So a contest involving the removal of an executor 
and the appointment of a new one is not removable to Jbhe 
Federal court, as it is a mere incident to the settlement of 
the succession.* An action to review and annul the judg- 
ment of a State court is not one of which the Federal court 
has original jurisdiction, and such an action is not remova- 
ble.^ And as the Federal courts can not enjoin the execu- 
tion of judgments of the State courts, a suit in a State court 
in which this is the only relief asked can not be removed.^ 
So a petition merely ancillary to an ejectment suit already 
passed to judgment, to have an unsuccessful defendant's 
improvements valued and allowed to him, under a statute in 
regard to occupying claimants, is not removable.'^ An inci- 



1 Webber v. Humphreys, 5 Dill. 223. See also Smith v. St. Louis Ins. 
Co., 3 Tenn. Ch. 350; 4 Cent. L. J. 563. 

2 Flash V. Dillon, 22 Fed. Kep. 1 ; Hochstadter v. Harrison, 71 Ga. 21 ; 
Calhoun v. Levy, 33 La. Ann. 1296 ; Watson v. Bondurant, 30 Id, 1 ; 
Goodrich v. Hunton, 29 Id. 372. 

8 Poole V. Thatcherdeft, 19 Fed. Rep. 49; Weeks v. Billings, 55 1^. H. 
371. 

* Bumside's Succession, 34 La. Ann. 728. 

* Jackson v. Gould, 74 Me. 564; Ranlett v. Collier White Lead Co., 30 
La. Ann. Part I, 56. 

« Edwards Mfg. Co. v. Sprague, 76 Me. 53. 

7 Chapman v. Barger, 4 Dill. 557. So where plaintiffs' title to the pro- 
duct of a mine has been established by a decree in a State court, a pro- 
ceeding by plaintiffs against the same and other defendants, to obtain 
possession of their rights under the decree, although independent in 
form and involving a defendant who claims a superior title by purchase, 
s in effect merely a supplementary proceeding, insepiribly connected 
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dental controversy which has arisen during the progress of 
a long continued litigation in a State court, but which did 
not exist at the time the suit was instituted there, does not 
entitle the parties thereto to remove the cause to the Fed- 
eral court on the ground of citizenship.^ 

§ 71. Ob the other hand, where a bill in equity is iSled 
for the purpose of reforming a policy of insurance, upon 
which an action at law is already pending, the defendant 
may remove the equity suit, for that is an original contro- 
versy, and not merely an appendage to the action at law.^ 
A feigned issue granted at the instance of an assignee for 
the beneiSt of creditors, under the laws of Pennsylvania, to 
try the validity of a judgment recovered by a creditor, which, 
it is claimed, was fraudulent as to the other creditors, is 
removable into the Circuit Court when the requisite diver- 
sity of citizenship exists.^ So a party who is brought into 
the State court by an order to interplead^ made on the 
motion of the original defendant, will not be regarded as 
voluntarily before the court and waiving his right of re- 
moval, and, if otherwise qualified, may remove the cause 
into which he has been brought into the Federal court.* 
Equitable defenses set up by defendants between them- 
selves will not prevent the removal of a cause, the com- 
plainant being a citizen of another State.^ An action by an 
attorney to recover fees, and to have the amount declared a 
lien upon property sold in the original action, is remova- 
ble.« 

§ 72. The case of West v. Aurora^ supra^ is interesting 
as illustrating a class of questions which arise in respect to 
removals in consequence of the practice in the code States^ 

with the original decree, and is therefore not removable. Wolcott v. 
Aspen Min. Co., 34 Fed. Rep. 821. 

1 Ellis v. Sisson, 11 Biss. 187. 

2 Charter Oak Ins. Co. v. Star Ins. Co., 6 Blatchf. 208. 
8 Fuller v. Wright (W. D. Pa. 1885), 23 Fed. Rep. 833. 

* Healy v. Prevost, 8 Reporter, 103; 8 Cent. L. J. 445; Postmaster- 
General V. Cross, 4 Wash. C. C. 326; Martin v. Taylor, Id. 1. 

« Tarver v. Ficklin, 60 Ga. 373. 

• Pettus V. Railroad, 3 Woods, 620. 
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of mingling, or rather uniting legal and equitable relief in 
the same suit. In brief the case was this: the plaintiff 
sued the city of Aurora in the State court on coupons. The 
city made certain defenses, and by an additional answer 
prayed an injunction to restrain plaintiff from proceeding 
in any suit on the coupons, and from transferring them, 
and for a decree that the same be cancelled and delivered 
up. Upon the filing of this additional answer the plaintiff 
discontinued his suit, and assuming that he was a defendant 
to the case made in the additional answer, and that this was 
a new suit against him, applied to remove the cause into the 
Federal court, under section 12 of the Judiciary Act. The 
Supreme Court held the case not removable and observed: 
''The filing of the additional paragraphs did not make a 
new suit within the meaning of the Judiciary Act. They 
were in the nature of defensive pleas, coupled with a prayer 
for injunction and general relief. This, if allowed by the 
code of Indiana (as it was), might give them, in some sense, 
the character of an original suit, but not such as could be 
removed from the jurisdiction of the State court," under 
the Judiciary Act w^hich gives the right '' only to a defend- 
ant who promptly avails himself of it at the time of appear- 
ance;" but here the plaintiffs had "submitted themselves, 
bj^ voluntarily resorting to the State court, to its jurisdic- 
tion in its whole extent." Some of the cases, illustrative 
of the nature of suits that may be removed, are cited in a 
note.^ 



1 Suits by attachment may be removed. Barney v. Globe Bank, 5 
Blatchf . 107 ; Sayles v. X. W. Ins. Co., 2 Curtis C. C. 212. And ejectment 
actions. Ex parte Turner, 3 Wall. Jr. 258 ; Torrey v. Beardsley, 4 Wash. 
C. C. 242; AUin v. Robinson, 1 Dillon, 119; Ex parte Girard, 3 Wall. 
Jr. 263 (1868) , Grier, J. A controverj»y as to the validity of an attach- 
ment may be removed, if the amount involved be sufficient to give the 
Circuit Court jurisdiction. Keith v. Levi (W. D. Mo.), 2 Fed. Rep. 743, 
McCrary, J. And in replevin, Beecher v. Gillett, 1 Dillon, 308 ; Den- 
nistoun v. Draper, 5 Blatchf. 336. And a bill in equity to reform an 
insurance policy. Charter Oak Co. v. Star Ins Co.,.6 Blatchf. 208. And 
a special statutory proceeding in the nature of a chancery remedy to confirm 

tax title. Parker v. Overman, 18 How. 137; «. c, Hempstead, 692. 
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§ 73. Probate Proceedings. — Although it is sjenerally 
stilted that the UDited States courts have no probate juris- 
diction,^ yet a suit to annul a will as a muniment of title, 
and to restrain the enforcement of a decree admitting it to 
probate is, in its essential particulars, a suit in equity ; and 
if, by the law obtaining in a State, customary or statutory, 
such a suit can be maintained in one of its courts, whatever 
designation that court may bear, the cause is removable to 
the Circuit Court, if the requisite diversity of citizenship 
exists.® So also if, by the statutes of a State, jurisdiction 
of an action to establish a lost will is vested in courts of 
general jurisdiction, and not in a probate court, such a suit 
is removable under the Act of 1875.^ 



^ Fouvergne v. New Orleans, 18 How. 470; Southworth v. Adams, 11 
Beporter, 46. 

2 Gaioes v. Fuentes, 92 U. S. 10. 

' Southworth v. Adams, 11 Beporter, 46. 

Under the legislation of Massachusetts, In respect to the establishment 
of claims against the estates of deceased persons^ which provides for the 
examination, by commissioners of the Probate court, of all claims of 
creditors against the estate, and for the allowance or rejection by the 
commissioners of each claim, and which requires a statement of the 
amount allowed on each claim, and a list of claims finally allowed, with 
a provision for an appeal by either party to a Superior court, which shall 
be tried as in an action at law prosecuted in the usual manner, except 
that no execution shall be awarded, it was held that such a claim, pend- 
ing on appeal in the Superior court from the decision of commissioners 
appointed by the Probate court, could not be removed to the Circuit 
Court of the United States under the Act of 1867. Du Vivier v. Hopkins, 
116 Mass. 125 (1874). This decision was rested upon two general 
grounds : 1. The claim against an estate is not such a suit as is contem- 
plated by the Bemoval Acts of Congress ; the Supreme Judicial Court of 
Massachusetts being of opinion that the jurisdiction of the State courts 
over the entire proceedings for the settlement of the estate is exclusive 
of the Federal courts; [but see Craigie v. McArthur, 9 Ch. L. N. 156; 
s, c, 4 Cent. L. J. 237; s. c, 15 Alb. L. J. 121; s. c, 4 Dillon C. C. 474; 
Payne v. Hook, 7 Wall. 425; s, c, 14 Wall. 252] ; that nothing less than 
the whole cause can be removed; while here was an attempt, in the 
opinion of the court, to remove part of the proceeding ; that on the re- 
moval of a cause, where the right exists, the jurisdiction of the State court 
ceases, and the Federal court must execute its own judgment, and pan 
not after judgment remand the cause for any purpose,or transmit a cer- 
titicate of its judgment to the State court, it not being an appellate 
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§ 74. Mandamus and Quo Warranto. — A proceeding 
by mandamwi is not <*a suit of a civil nature at law or in 
equity" within the meaning of the Removal Acts.^ And 
the Federal courts can not acquire jurisdiction, by removal 
from a State court, of an original proceeding to obtain a 
mandamus against the treasurer or the board of supervisors 
of a city, to compel them to take action, in accordance 
with a statute of the State, to pay the interest or principal 



tribunal, but a court of co-ordinate and independent jurisdiction ; and 
here the Federal court could not issue execution on its judgment or 
certify the same to the State court. 2. The application could not be made 
in the appellate court, but under the Act of Congress must be made in 
the court of original jurisdiction before final judgment; and here the 
decision of the Commissioners of the Probate court would be final, unless 
modified by the State appellate court. The view of the Supreme 
Judicial Court of Massachusetts that a claim against the estate of a 
deceased person is not, under the statute of that State, such asm'; as falls 
within the provisions of the Kemoval Acts of Congress, is doubtless cor- 
rect, at least while the proceeding is in the Probate court ; but on the 
appeal of the creditor or executor the statute provided, that the sup- 
posed creditor shall file a written statement of his claim, in the nature 
of a declaration, ^' and like proceedings shall thereupon be had in the 
pleadings, trial and determination of the case as in an action at law 
prosecuted in the usual manner, except that no execution shall be 
awarded."' This would seem to assimUate the case in the appellate 
court to an ordinary suit ; but if so, the difficulty was that the applica- 
tion for the removal was not made before the final trial in the court of 
original jurisdiction, as required by the Act. Further, as to the Federal 
jurisdiction, in respect to suits concerning the settlement of estates of 
deceased persons, the probate of wills, etc., see Mallett v. Dexter, 1 Cur- 
tis C. C. 178. Compare with Payne v. Hook, 7 Wall. 425; Williams 
V. Benedict, 8 How. 107; Vaughan v. Northup, 15 Pet. 1; Pratt v. 
Northam, 5 Mason C. C. 95; Gaines v. Fuentes, 2 Otto, 10; 3 Cent. L. J. 
371, overruling s. c, 26 La. Ann. 85; Tarver v. Tarver, 9 Pet. 174; Gaines 
V. Chew, 2 How. 619, 650; Gaines v. New Orleans, 6 Wall. 642; Gaines 
V. Hennen, 24 How. 553 ; Fuentes v. Gaines, 1 Woods C. C. 112, where 
Mr. Justice Bradley reviews previous cases of Mrs. Gaines in the Supreme 
Court; Case of Broderick's Will, 21 Wall. 503 ; Burts v. Loyd, 45 Ga. 
104; Hargroves V. Redd, 43 Ga. 143; Craigie v. McArthur,4 Dillon, 474; 
9Ch. L. N. 156; s. c, 4Cent. L. J. 237; 8. c, 15 Alb. L.J. 121. ^ppZica«ion 
for probate of a will is an action that is not removable. Frazer, Inre^ 6 
Cir. Mich., 1878; 18 Alb. L. J. 353; «. c, 7 Cent. L. J. 227. 

^ Rosenbaum v. Board of Sup'rs, 28 Fed. Rep. 223. Compare Wash- 
ington Imp. Co. V. Kansas Pac. R. R., 5 Dill. 489. 
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of bonds issued by the city.^ Nor is a mandamus suit in a 
State court removable on a plea or allegation which raises 
the issue of title to an office.^ An action in the nature 
of a quo warranto to determine the title to offices of the 
electors of President and Vice-President of the United 
States is not removable;^ 



^ Bosenbaum v. Bauer, 120 U. S. 460. 

^ State y. Johnson, 29 La. Ann. 399. 

8 State V. Bowen, 8 S. Car. 382. Bight of removal, under Act of 1875, 
of a railway foreclosure suit, held not affected by the pendency of another 
suit in the State court by stockholders against the company, in which 
certain orders had been made as to a receiver; the right of removal was 
sustained. Scott et al.^ Trustees, v. Clinton & Springfield B. B. Co. 
(Drummond, J.), 8 Cb. L. N. 210; «. c, 6Bissell, 529. 

Foreclosure op Mortgage.— Where D, a citizen of California, 
filed a bill to foreclose a mortgage against M, the mortgagor, also a cit- 
izen of California, and F, a subsequent incumbrancer and citizen of 
New York, there can be no final determination of the controversy be- 
tween D and F, without the presence of M, and the suit is not removable 
by F to the Circuit Court of the United States, under section 639 of the 
Bevised Statutes. Neither in such case, where the only controversy is 
as to the validity of the mortgage, and whether there is anything due on 
it, is there '*a controversy which 18 wholly between citizens of different 
States," or '* which can he fully determined as between them," within 
the meaning of section 2 of the Act of March 3, 1875 (18 Stat. 470) , and the 
case cannot be removed to the National courts under the provisions of that 
Act. Where a cross- bill, filed by one defendant against complainant and 
its co-defendant, only sets up the same matter as that set up in the respect- 
ive answers of the defendants to the original bill, it is merely matier of 
defense, and in no way affects the right of removal under the statutes 
cited. Donohoe v. Mariposa Laud and Mining Co., 6 Cent. L. 
J. 487. Sawyer, J., said : *'A cross-bill is a defense." Gallatin v. Irwin, 
Hop. Ch. B. 58-9. "The original bill and the cross-bill are but one 
cause." 3 Dan. Ch. Pr. 1743, Ed. 1851. '-Both the original and cross- 
bill constitute but one suit." Ayer v. Carver, 17 How. 595. '*It should 
not introduce any distinct matter. It is auxiliary to the original suit, 
and a graft and dependency on it.'*'' Bubber Co. v. Goodyear, 9 Wall. 
809; Cross v. DeValle, 1 Wall. 5; Field v. Schieffelin, 7 Johns. Ch. 252. 
The dismissal of the original bill before a hearing would doubtless carry 
the cross-bill with it as a part of the suit. Slason v. Wright, 14 Vt. 
209-10. The fact, therefore, that a cross-bill has been filed, setting up 
the same matters put in issue by the original bill and answers, can not 
change the character of the case, or affect the question of jurisdiction. 
The original bill is still the suit, the cross-bill being but an appendage 
constituting a part of it." See Clarkson v. Manson, 18 Blatchf. 443. 
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§ 75. ProceediDgs in Eminent Domain. — When, in 
condemnation proceedings under State statutes, the only- 
question remaining for determination is the computation 
of the value of the land, the parties being citizens of differ- 
ent States, the cause may be removed to the United States 
court, notwithstanding the fact that the right of emi- 
nent domain is an attribute of sovereignty, and that the stat- 
utes provide a special mode of trial for the assessment of 
damages, since the amount of compensation for the land is 
entirely independent of the right of eminent domain.^ And 



1 Colorado Midland B. K. v. JoDes, 29 Fed. Rep. 193; Searl v. School 
District, 124 U. S. 197 ; Patterson v. Boom Co., 3 Dill. 465 ; s. c, affirmed, 
Boom Co. V. Patterson, 98 U. S. 403. In the case last cited it was held 
that a suit pending in a State courts between a land owner and an incorpo- 
rated company seeking to appropriate his private property under the right of 
eminent domain, where the question to be tried is the value of such land, 
is a suit of such a nature as may be removed to the Federal court, although 
the proceeding in its inception was an appraisement by commissioners 
appointed under the charter of the company. In affirming this case, the 
Supreme Court of the United States say : *'The position of the com- 
pany on this head of jurisdiction is this: that the proceeding to take 
private property for public use is an exercise by the State of its sovereign 
right of eminent domain; and with its exercise tbe United States, a 
separate sovereignty, has no right to interfere by any of its departments. 
This position is undoubtedly a sound one, so far as the act of appropriat- 
ing the property is concerned. The right of eminent domain, that is, 
the right to take private property for public uses, appertains to every 
independent government. It requires no constitutional recognition; it 
is an attribute of sovereignty. The clause found in the constitutions of 
the several States, providing for just compensation for property taken, 
is a mere limitation upon the exercise of the right. When the use is 
public, the necessity or expediency of appropriating any particular 
property is not a subject of judicial cognizance. The property may be 
appropriated by an Act of the Legislature, or the power of appropriat- 
ing it may be delegated to private corporations, to be exercised by 
them in the execution of works in which the public is interested. 
But notwithstanding the right is one that appertains to sovereignty, 
when the sovereign power attaches conditions to its exercise, the 
inquiry whether the conditions have been observed is a proper mat- 
ter for judicial cognizance. If that inquiry take the form of a pro- 
ceeding before the courts between parties — the owners of the land on the one 
side and the company seeking the appropriation on the other — there is a con- 
troversy which is subject to the ordinary incidents of a civil suit, and its 
determination derogates in no respect from the sovereignty of the State. The 
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in another case, where the State statute provided that pro- 
ceedings for the condemnation of land for railroad purposes 
should be instituted in the Probate court of the proper 
county, that the necessity for taking the lands and their value 
Should be determined by commissioners or a jury selected 
by such court, and that such proceedings should only be 
subject to review by the appellate court, and where, under 
this statute, a railroad company petitioned the Probate court 
for the condemnation of defendant's lands, and defendant 
answered the petition and demanded the removal of the case 



proceeding in the present case before the commissioners appointed to 
appraise the land was in the nature of an inquest to ascertain its value, 
and not a suit at law in the ordinary sense of those terms. But when it 
was transferred to the District court by appeal from the award of the 
commissioners, it toolc, under the statute of the State, the form of a suit 
at law, and was thenceforth subject to its ordinary rules and incidents. 
The point in idsue was the compensation to be made to the owner of the 
land — in other words, the value of the property taken. No other question 
was open to contestation in the Distrio< court. The case could have been 
in no essential particular different, had the State authorized the company 
by statute to appropriate the particular property in question, and the 
owners to bring suit against the company in the courts of law for its 
value. That a suit of that kind could be transferred from the State to 
the Federal court, if the controversy were between the company and a 
citizen of another State, can not be doubted. And we perceive no reason 
against the transfer of the pending case, that might not be offered 
against the transfer of the case supposed. 

" The Act of March 3, 1875, provides that any suit of a civil nature^ at 
laio or in equity, pending or brought in a State court, in which there 
is a controversy between citizens of difft^rent States, may bfr removed by 
either party into the Circuit Court of the United States for the proper 
district; and it has long been settled that a corporation will be treated, 
where contracts or rigbts of property are to be enforced by or against it, 
as a citizen of the State under the laws of which it is created, within the 
clause of the Constitution extending the judicial power of the United 
States to controversies between citizens of different States. And in 
Gaines v. Fuentes, 92 U. S. 510, it was held that a controversy between 
citizens is involved in a suit whenever any property or claim of the par- 
ties, capable of pecuniary estimation, is the subject of litigation and is 
presented by the pleadings for judicial determination. Within the 
meaning of these decisions, we think the case at bar was properly trans- 
ferred to the Circuit Court, and that it had jurisdiction to determine the 
controversy." 
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to the Federal court, it was held that the case was remov- 
able directly from the Probate court. ^ 

§ 76. Suits involving Federal Questions. — The judicial 
power of the United States, as conferred by the Constitu- 
tion, extends ** to all cases arising under the Constitution 
and Laws of the United States,^ ^ whether they are pending 
in the State or Federal tribunals. The Act of March 3, 
1887, both in prescribing the original jurisdiction of the 
Circuit Courts of the United States, and in describing the 
class of cases which maybe removedinto the Circuit Courts 
from the State courts, follows the lano;uageof the Constitu- 
tion. It is therefore important to know, what is a case 
arising under the Constitution or Laws of the United 
States f The question has been frequently before the 
Supreme Court of the United States, and some of the lead- 
ing judgments are cited in the note.^ '' A case in law or 
equity consists of the right of one party, as.well as the other, 
and may be truly said to arise under the Constitution or a 
law of the United States, whenever its correct decision de- 
pends upon a right construction of either."^ " Nor is it," 
says Mr. Justice Swayne, "any objection, that questions 
are involved which are not all of a Federal character. If 
one of the latter exist, if there be a single such ingredient 
in the mass, it is suflScient. That element is decisive upon 
the subject of jurisdiction,"* whether it exists in favor of 
the plaintiff or the defendant. 



1 Mineral Range R. R. v. Detroit etc. Copper Co., 25 Fed. Rep. 516. 

2 Martin v. Hunter's Lessees, 1 Wheat. 314 ; Cohens v. Virginia, 6 
Wheat. 264; Osborn v. Bunk of U. S., 9 Wheat. 821; United States v. 
Peters, 5 Cranch, 115; Ableman v. Booth, 21 How. 506; Meserole v. 
Union Paper Collar Co., 6Blatchf. 356; Freeman v. Howe, 24 How. 450; 
Murdoek v. Memphis (full discussion), 20 Wall. 591; The Mayor v. 
Cooper, 6 Wall. 247 ; Murray v. Patrie, 5 Blatchf . 343 ; Claflin y. House- 
man, 93 U. S. 130; N. Y. Lifelns. Co. V. Hendren,92U. S. 286; Ames 
V. Colorado R. R. Co., 9 Ch. L. N. 132 ; s. c, 3 Cent. L. J. 815. See anU^ 
chap. 2 and note, and cases cited under the Acts of 1833 and July 27, 1868. 

8 The Mayor v. Cooper, 6 Wall. 252; Connor v. Scott, 4 Dill. 242, 
(1876) ; 3 Cent. L. J. 305. 
* Per MarshaU, C. J., in Cohens v. Virginia, 6 Wheat. 379. 
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§ 77. Examples of Federal Qaestions. — Where the 
question at issue is whether certain State legislation relied 
on and affecting the rights of the parties does or does not 
impair the obligation of contracts, this is such a Federal 
question as will authorize the removal of the suit.^ On the 
other hand, the fact that the enforcement of prohibitory- 
laws and statutes for the suppression of intemperance may 
impair the value of property without compensation to the 
owners, does not make such statutes repugnant to the Con- 
stitution of the United States, and affords no ground for 
removal to the Federal courts of a cause in which the relief 
sought, if granted, would have that effect.^ 

Corporations of the United States, created by and organ- 
ized under Acts of Congress, are entitled to remove into 
the Federal courts suits brought against them in State courts, 
on the ground that such actions are suits "arising under 
the laws of the United States."^ There was always some 
doubt, however, whether this applied to national banks;* 
and the question is now set at rest by the Actof 1887, which 
declares that it shall not.^ So where proceedings in the 
nature of quo warranto are taken by a State against 
a corporation of its own creation for the abandonment, 
relinquishment, and surrender of its powers to another 

1 People V. Illinois, etc. R. R. 16 Fed. Rep. 881. So where a replica- 
tion alleges an express promise by a State to receive certain coupons in 
payment of taxes due to the State, and the rejoinder is that acertaia law 
of the State forbids their being received therefor, a demurrer to the 
rejoinder in effect denies the validity of that law as impairing the obli- 
gation of a contract, and raises a Federal question which authorizes the 
removal of the cause. Smith v. Green how, 109 U. S. 669. And see State 
of Illinois V. 111. Cent. R. R., 33 Fed. Rep. 721. 

2 Mugler V. Kansas, 8 Sup. Ct. Rep. 273 ; Drake v. Kaiser, 73 Iowa, 
703; Dickiason V. Heeb Brewing Co., Id, 705; Lemen v. Wagner, 68 
Iowa, 660; Judge v. Arlen, 71 Iowa, 186. 

8 Pacific Railroad Removal Cases, 115 U. S. 1 ; Union Pacific R. R. v. 
McComb, 1 Fed. Rep. 799, Blatchford, J., following Osborn v* Bank of 
U. S., 9 Wheat. 738, distinguishing Gold Washing Co. v. Keyes, 96 U. S. 
199. 

< Compare Cruikshank v. Bank, 21 Blatchf. 322; 16 Fed. Rep. 888. with 
Wilder v. Bank, 9 Biss. 178. 

« Act of March 3, 1887, § 4. 
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corporation, with which it has been consolidated under 
a law of the United States, and also proceedings 
against the directors of such consolidated company for 
usurping the powers of the State corporation, these are, 
when in the form of civil actions, suits arising under the 
laws of the United States, within the meaning of the Re- 
moval Acts.^ Where, in an action of trespass brought in a 
State court, the defendant justifies the alleged trespass 
under the authority of a court and the laws of the United 
States, the cause is removable under this provision.^ So a 
suit involving the regularity and validity of a decree of a 
Federal court is removable from a State court to the Cir- 
cuit Court under the Act of 1875.^ But the mere fact that 
a judgment was recovered in a Federal court does not, in 
a suit upon that judgment, raise a question under the laws 
of the United States.* And a party who has a suit in a 
State court, in which there is a controversy between him and 
a citizen of the same State, touching the title to a tract of 
land, can not remove the case to the Federal court merely 
because he claims title under a sale made by a United States 
marshal upon a fieri facias issued from the Federal court, 
unless the validity or effect of the judgment, or the pro- 
ceedings and sale under which he claims, are brought in 
question.^ So a suit to recover taxes erroneously levied by 
the officials of a county under a State statute does not 
involve any Federal question, although the invalidity of 
such taxes has been established by the decree of a Federal 
court .^ But a bill in equity asking that an amount allowed 
to the defendant by the Court of Claims be seized and 
applied in part payment of a larger judgment of a State 
court, against him and in favor of the plaintiff in the bill, 
raises a Federal question under Rev. Stat., § 3477 (relating 

^ Ames V. Kansas, 111 U. S. 449. 

2 Houser v. Clayton, 3 Woods, 273. 

8 Johnson v. New Orleans Bank, 33 La. Ann. 479. 

* Provident Savings Society v. Ford, 114 U. S. 635. 

* Gay V. Lyons, 3 Woods, 56. 

* Berger v. Commissioners, 2 McCrary, 483. 
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to the transfer or assignraent of claims against the United 
States), and the cause is removable therefor.^ When a 
case involves the construction of the national bankrupt law, 
it may be removed under this Act.® Actions upon an ad- 
Verse proceeding to prevent the issuance of a patent for a 
mining claim, are cases arising under the laws of the United 
States.^ 

§ 78. There must be some question actually Involved 
in the case, depending for its detei*mination upon the correct 
consti'uction of the Constitution ^ or some law of Congress^ 
or some treaty of the United States^ in order to sustain the 
Federal jurisdiction under the clause under consideration, 
namely, ''suits arising under the Constitution, or laws or 
treaties of the United States."* Accordingly, a case relat- 
ing to the title to land is not one of Federal jurisdiction, 
although the title may be originally derived under an Act 
of Congress, if no question arises, or is raised, as to the 
validity or operative effect of the Act of Congress, and the 
rights of the parties depend upon State statutes or the gen- 
eral principles of law.^ 

1 Willard v. Mueller, 23 Fed. Rep. 209. 

2 Connor v. Scott, 3 Cent. L. J. 305; Payson v. Dietz, 5 Ch. L. N. 434. 
See Wehl v. Wald, 17 Blatchf. 342. 

3 Frank, etc. Co. v. Larimer, etc. Co., 2 McCrary, 138. 

* New Orleans v. Seixas, 35 La. Ann. 36; Western Union Tel. Co. v. 
National Tel. Co., 19 Fed. Rep. 561 ; McFadden v. Robinson, 22 Fed. 
Rep. 10. 

«McStay v. Friedman, 92 U. S. 723; Romle v. Cassanova, 91 U. S.380; 
Trafton v. Nougues, 4 Sawyer, 178; 13 Pacific Law Rep. 49 (1877) ; s. c, 
4 Cent. L. J. 228. The learned circuit judge, in the case last cited, upon 
a review of certain decisions of the Supreme Court of the United States, 
arrives at the loUo wing conclusions : 1. Only suits involving riglits de- 
pending upon a disputed construction of the Constitution and Laws of 
the United States can be transferred from the State to the National 
courts, under the clause " arising under the Constitution and Laws of the 
United States," of section 2 of the Act to determine the jurisdiction of 
United States courts, passed March 3, 1875. 2. Where the only questions 
to be litigated in suits to determine the right to mining claims are, as to 
what are the local laws,rules, regulations and customs by which the rights 
of the parties are governed, an«l wh»ther the parties have in fact con- 
formed to such local laws and customs, the courts o the United States 
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§ 79. Before a cause can be removed to the Federal 
court on the ground that it involves a controversy between 
citizens of the same State arising under the Constitution 
and Laws of the United States, the fact that there is such 
a controversy must be ascertained from an inspection of 
the pleadings, and for this purpose mere conclusions of law 
contained in the pleadings can not be considered.^ And to 
give the court jurisdiction it must clearly appear from the 
record that the construction of some provision of the Con- 
stitution, laws, or treaties, must be met and decided before 
the issues in the particular cause can be finally disposed 
of .^ Further, when a proposition has once been decided by 
the Supreme Court of the United States, it can no longer 
be said that in it there still remains a Federal question.^ 

§ 80. Where there is no separable controversy as be- 
tween the plaintiff and the removing defendant, but the 
ground of removal is that the controversy arises under the 
Constitution and Laws of the United States, the suit can 
only be removed on the petition of all the defendants.* 

§ 81. Where the case made by the pleadings in the 
State court is in its nature a law action, it must, when re- 
moved to the Federal court, proceed as such, and may do 
so (where the action is a purely legal one), although it is 
brought in the name of the real party in interest (as au- 
thorized by the State codes), instead of the person holding 
the bare legal title.^ 

§ 82. Where the suit in the State court is in its nature 

have no jurisdiction of the cases under the provisions of the Act giving 
jurisdiction in suits ''* arising under the Constitution and Laws of the 
Uuited Statt-s." 

1 McLane v. Leicht, 69 Iowa, 401. 

2 State of Iowa v. Chicago, M. & St. P. R. R., 33 Fed. Rep. 391. 
8 Kansas v. Bradley, 26 Fed. Rep. 289. 

* New Yorlj: v. Independent Steamboat Co., 21 Fed. Rep. 593; Bixby 
V. Couse, 8 Blatchf. 73. 

5 Tbompjion v. Railroad Compauies, 6 Wall. 134 ; Weed Sewing Ma- 
chine Co. V. Wicks et al., 3 Dillon, 261 ; BushneU v. Kennedy, 9 Wall. 
391; Act June 1, 1872, 17 Stats, at Large, 197, sec. 5; Rev. Stats., sec. 
914; Wood v. Davis, 18 How. 467; Knapp v. Railroad Co., 20 Wall. 117. 
Compare Siiydam v. Ewing, 2 Blatchf. 359, as to which qucere. 
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a suit in equity^ it must proceed as an equity cause on its 
removal into the Federal court. The pleadings and practice 
in law actions, except where otherwise specially provided by 
Act of Congress, are to be conformed, as nearly as may be, 
to the pleadings and practice in the State court of the par- 
ticular State. But in equity it is otherwise. The pleadings 
and practice in equity causes in the Federal courts are uni- 
form throughout the United States, and are governed by 
the equity rules prescribed by the Supreme Court of the 
United States, and by the practice of the Court of Chancery 
in Great Britain as it existed before the recent changes in 
the judicial system of that country. The Federal courts 
have the same chancery jurisdiction in every State; and 
equity causes must be kept separate and distinct, from their 
inception to the end, from law actions, and are to be de- 
cided by principles of equity of uniform and general ap- 
plication.^ 

§ 83. Where the suit in the State court unites legal and 
equitable grounds of relief or of defense^ as authorized by 
the codes, and it is removed, as it may be if the causes for 
removal exist, what is to be done with it in the Federal 
court, where law and equity suits and issues must be 
kept separate and distinct ? In such a case a repleader is 
necessary y and the case must be cast in a legal mold, or in 
the equity mold, or be recast into two cases, one at law and 
one in equity, and the Federal court is undoubtedly compe- 
tent to make all orders to this end.^ 

§ 84. In the courts of the United States, the union of 
equitable and legal causes of action in one suit is forbidden 

^ Neves v. Scott, 13 How. 268. See also Green v. Custard, 23 How. 
484, where the reader will find, and perhaps be amused by, the Philippic 
of Mr. Justice Grier against the code system of pleadings and practice. 
His remarks are unjust to that system properly understood, but they are 
too often deserved by the loose practice which has grown up under it. 

2 Sands v. Smith, 1 Dillon, 290, note; Fisk v. Union Pacific R. R. Co., 
8 Blatchf . 299; Partridge v. Ins. Co. (set-off), 16 WaU. 573; La Mothe 
Manufacturing Co. v. National Tube Works, 15 Blatchf. 432 ; Whittenton 
Manufacturing Co. v. Memphis, etc. Packet Co., 19 Fed. Rep. 273; Per- 
kins V. Hendryx, 23 Fed. Rep. 418. 
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by the second section of the Process Act of May 8, 1792 
(1 Stat. 276), which is substantially re-enacted in § 913, 
of the Revised Statutes. It was so held in a case removed 
under the Act of Congress to the Circuit Court from a court 
of Texas, where such a union is, by the laws of that State, 
allowed.^ 

§ 85. Id law cases, pure and simple, no repleader in 
the Federal courts is necessary, especially since the Practice 
Act of June I, 1872.^ Nor is a repleader necessary in equity 

The text states the practice which has been pursued in the 8th Circuit; 
and the case of Akerly v. Vilas, 3 Bissell, 332, is not to be understood, 
we think, as authorizing legal and equitable >2:rounds of relief or defense, 
to be tried in one and the same suit after the removal to the Federal 
court nor necessarily to confine the Federal courts to the trial of the 
issues as made up on the pleadings in the State court. The practice 
in the Federal courts is quite general, to allow amendments 
after the removal, in furtherance of justice and within the scope 
of the original cause of complaint. Toucey v. Bowen, 1 Bissell, 
81 (1855), Huntington, J.; Suydam v. Ewing (practice after removal), 
2 Blatchf . 359 (1852) , Betts, J. ; Barclay v. Levee Commissioners, 1 
Woods C. C. 254; Dart v. McKinney, 9 Blatchf. 369 (1872). 

^ Hurt V. HoUings worth, 100 U. S. 100. 

2 Rev. Stats., sec. 914; Merchants', etc. Nat'l Bank v. Wheeler (S. D. 
N. Y., Johnson Circuit J.), 3 Cent. L. J. 13 (1875) ; Dart v. McKinney, 
9 Blatchf. 359 (1872), Blatchf ord, J., under Act of 1866. Formerly, in 
cases removed under the Judiciary Act, and where the pleadings in the 
Federal court were different from those in the State courts, the practice 
in some of the courts was to require the plaintiff after the removal to 
file a new declaration, the same as if the suit had originally been com- 
menced in the Federal court. Martin v. Kanouse, 1 Blatchf. C. C. 149; 
8, c, 15 How. 198. 

Under the Revised Statutes, sec. 639, the party removing the cause is 
required to file in the Federal court ''^copies of the said process against 
him, and of all pleadings, depositions, testimony or other proceedings in 
the cause;'' and ^^when the said copies are entered as aforesaid in the 
Circuit Court, the cause shall there proceed in the same manner as if it 
had been brought there by original process, and the copies of pleadings 
shall have the same force and effect, in every respect and for every purpose, 
as the original pleadings would have had by the laws and practice of the 
courts of such State, if the cause had remained in the State court.'' 
This clearly dispenses with the necessity of new pleadings in the Fed- 
eral court, where the original pleadings are adapted to the separate law 
and equity jurisdiction of tbat court — the obvious purpose of this legis- 
lation being, that the Federal court shall take up the cause where it was 

(7) 
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causes^ where the complaiDt or petition in the State court 
contains the substance of a bill in equity adapted to pre- 
sent the plaintiff's case. But although a repleader in such 
case be not indispensable, it may often be advisable. In 
cases, however, where legal and equitable matters are united 
or mingled, it is necessary, as above stated, to frame the 
pleadings anew after the cause reaches the Federal court, 
so as to make it distinctively one at law or one in equity, 
or by a division into two, the one a law, the other an equity 
suit.^ 

§ 86. Where a suit, embracing both an equitable and 
a legal cause of action, is instituted in a State court and 
removed, and the equitable cause of action stated is held 
bad on demurrer, the bill will be dismissed, and the com- 
plainant left to pursue his remedy at law.^ 

§ 87. When a suit comes into the Federal court by 
removal, it brings with it, as an incident, all the costs 
which accrued or attached under the State law during the 
time it remained in the State court. ^ And in such cases the 
costs are held to be governed not by § i^68, Rev. Stats., but 
by the statute of the State.* 

when it left the State court, and proceed with it as if it had been orig- 
inally brought in the Federal court. And, in substance, the same pro- 
visions are made in the Act of March 3, 1875. 

1 See Dart v. McKinney , 9 Blatchf . 359 ; Akerly v. Vilas, 2 Bissell, 110 ; 
Green V. Custard, 23 How. 484; Fisk v. Union Pacific R. R. Co., 8 
Blatchf. 299; Partridge v. Ins. Co., 15 Wall. 673; Sands v. Smith, 1 Dil- 
lon, 290 ; Thompson v. Railroad Companies, 6 Wall. 134; Rev. Stats, 
sees. 639, 914. 

2 Pilla V. German School Association, 23 Fed. Rep. 700. 
8 Wolf V. Ins. Co., 1 Flipp. 377. 

* Scupps V. Campbell, 3 Cent. L. J. 521. 
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CHAPTER XV. 

FROM WHAT COURT THE REMOVAL MAY BE MADE REMOVAL 

HOW ENFORCED CERTIORARI. 

§ 88. The languagre of the Revised Statutes, section 
639, and of the Act of March 3, 1875, is: **Any suit in 
any State court^^^ etc. In Gaines y. Fuentes^ the Supreme 
Court of the United States held that an action, in form and 
purpose to annul a will and to recall the decree by which it 
was probated, brought in a State court without separate 
equity jurisdiction, and which is invested with jurisdiction 
over the estates of deceased persons, might be removed 
under the Act of 1867 to the Federal court. Speaking of 
the case before the court and the Act of 1867, Mr. Justice 
Field observed: ''This Act covered every possible case 
involving controversies between citizens of the State where 
the suit was brought and citizens of other States, if the 
matter in dispute, exclusive of costs, exceeded the sum of 
five hundred dollars. It mattered not whether the suit was 
brought in a State court of limited or general jurisdiction. 
The only test was, did it involve a controversy between cit- 
izens of the State and citizens of other States, and did the 
amount in dispute exceed a specified amount? And a con- 
troversy was involved in the sense of the statute whenever 
any property or claim of the parties, capable of pecuniary 
estimation, was the subject of litigation, and was presented 
by the pleadings for judicial determination."^ 

1 Gaines v. Fuen es, 92 U. S. 10. 
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§ 89. It bas beeD beld tbat no motion to remove a case 
can be made before a justice of the peace, that not being a 
" State court," within the meaning of the Act.^ But this 
view may well be doubted, since the language of the Act 
makes no distinction between courts of record and courts 
not of record, or between those of general and those of lim- 
ited jurisdiction. It is also held, and with a greater show of 
reason, that a board of county commissioners of a county, 
created by the laws of a State, is in no just or proper sense 
a court within the Removal Acts, and a mere claim against 
a county for right of way for a public road, while the same 
is pending before the county board, does not constitute such 
a suit as can be removed to the Federal Court.^ 

§ 90. Under tbe Act of Marcb 3, 1875, (sec. 7 ), the Cir- 
cuit Court of the United States, to which any cause shall be 
i\ movable under its provisions, has power to issue a writ of 
certiorari to the State court, commanding that court to 
make return of the record in the cause ; and the clerk of the 
State court is subjected to criminalpunishment who refuses, 
after tender of fees, to the party applying for the removal, 
a copy of the record.^ And this provision is not repealed 
by the Act of 1887. 

iRathbone Oil Co. v. Ranch, 5 West Va. 79. But see State v. Port, 4 
Woods, 513. 

2 Fuller V. Colfax Co., 14 Fed. Rep. 177. 

3 Certiorari — Copies of Becord — Mandamus to Enforce Bemoval, etc, — 
The only object of a certiorari is to bring the record from the State court 
into the Federal Court ; but the writ is unnecessary, when the record of 
the State court is already before the Federal court. Scott et al.^ 
Trustees v. Clinton & Springfield R. Co., 8 Ch. L. N., 210, per Drum- 
mond, J.; s. c, 6 Bissell, 529; Wells, In re, 3 Woods C. C. 128; s, c, 17 
Alb. L. J. IM. 

The writ of certiorari is often resorted to as the means of effecting, 
pursuant to law, the removal of the record of a proceeding or cause from 
one court to another. In England and in some Of the States in this 
country, indictments and other proceedings are removed for trial from 
the lower to the higher court. Bacon's Abridg., title Centiorari; 1 Bl. 
Com. 320,321; 1 Chitty Cr. Law, 334, 571 et seq,, 387; State v. Gibbons, 
1 South. (N. J.) 40, 44; United States v. McKee, 4 Dillon C. C. 1; s, c, 
3 Cent. L. J. 292, on motion in arrest of judgment. 

Section 7 of the Act of March 3, 1875, authorizing the Circuit Court to 
issue the writ of certiorari, provides that it shall " command the State 
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§ 91. Without express authority from Congrress, the 

Federal court can not issue a writ of mandamus to the 
State court to require it to proceed no further in the case, 
and to certify the case to the former court; it is generally 
admitted that Congress could coni^v such a power, but it has 
not done so.^ And proceedings in the State court after the 
removal of the cause will not hestayedhyyfvM of injunction 
from the Federal court ; if the removal was not lawfully 
effected, such writ is improper ; if effected, it is unnecessary.^ 

court to make return of the record " of the cause removed, which means 
an exemplified copy of the record. United States v. McKee, supra. 
And express power is given to the Circuit Court " to enforce the said 
writ according to law." 

The provision in the Act of March 3, 1875, sec. 7, in respect to certi- 
orari^ only extends to " causes which shall be removable under this Act." 
There is no similar provision as to cases removable under sec. 639 of the 
Revised Statutes; but there is a provision (Rev. Stats, sec. 645) allow- 
ing copies of the record in the State court to be supplied by affidavit or 
otherwise, on proof that the clerk of the State court, after demand and 
payment or tender of his legal fees, refuses or neglects to deliver certified 
copies of the records and proceedings of the State court in the cause. As 
to provisions in special cases, see Revised Statutes, sees. 641, 643 ; Bench- 
ley V. Gilbert (suit held not removable by certiorari under sec. 67, Aet of 
July 13, 1866), 8 Blatchf. 147. 

Certiorari and habeas corpus under Act of 1833, " Force Act," in respect 
to removal of causes. Abranches v. Schell, 4 Blatchf. 256. 

A defect or omission in the transcript may he cared by certiorari; if it can 
be cured, it is no ground for remanding the cause to the State court. 
Dennis v. Alachua Co., 3 Woods C. C. 683; Cook v. Whitney, 3 Woods 
C. C. 715. 

As to order allowing copies of the papers, etc., in the State court to be 
filed in the Federal Court, where the clerk refuses to certify such copies. 
Akerly v. Vilas, 1 Abb. U. S. Rep. 284; s, c, 2 BisseU, 110 (1869) ; 24 
Wis. 165; Hatch v. C, R. I. & P. R. R. Co., 6 Blatchf. 105. 

1 Hough V. West. Transp. Co., 1 Biss. 425; In re Cromie, 2 Biss. 160; 
Fisk V. U. P. R. R., 6 Blatchf. 362. See further on the subject of man- 
damus and process to enforce removal of cause from State to Federal 
Court, Spraggins v. County Court, Cooke, 160; J^x parfe Turner, 3 Wall. 
Jr. 258. 

2 Missouri, etc. R. R. v. Scott, 4 Woods, 386; Bell v. Dix, 49 N". Y. 
232; Fisk v. U. P. R. R., 6 Blatch. 362. 
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CHAPTER XVI. 

VALUE OR AMOUNT IN DISPUTE. 

§ 92. In the earlier Removal Acts to which refer- 
eDce has been made, namely the Revised Statutes, § 639, 
and the Act of March 3, 1875, it is made an indispens- 
able element of removability that the amount in dispute, 
exclusive of costs, shall '' exceed the sum or value 
of five hundred dollars." This pecuniary limit is in each 
case raised by the Act of 1887. That statute provides that 
the amount in dispute shall "exceed, exclusive of interest 
and costs, the sum or value of two thousand dollars." As 
we have already seen,^ the peculiar wording of that clause 
of the new law which relates to ''prejudice and local in- 
fluence " leaves it questionable whether any money limit is 
intended to be here imposed; though it seems to be the 
sounder interpretation of the law to hold that this is no 
exception to the general rule. At any rate, in all the other 
cases of removable suits, the intention to increase the juris- 
dictional amount is clear and aptly expressed. 

This language, as well as that which precedes it, is descrip- 
tive of the nature of suits that may be removed. The sub- 
ject-matter of the dispute or of the suit must be property, 
or money, or some right, the value of which in money is 

^ Supra ^ § 49. And see opinion of Harlan, J., in Malone v. Rich- 
mond & D. R. R., 35 Fed. Rep. 625. 
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susceptible of judicial ascertainment. The language descrip- 
tive of suits that mav be removed excludes criminal cases, 
and controversies relating to the custody of a child, or the 
right to personal freedom.^ The Act of 1875 (and the 
same is true of the Act of 1887) does not contemplate the 
removal of a cause where the right of neither party is capa- 
ble of valuation in money, and therefore a writ of habeas 
corpus is not removable from a State court to the Federal 
court.2 So, in a suit to set aside and annul a decree of 
divorce fraudulently obtained, it is not error to refuse a 
petition for removal ; the matter in controversy can not be 
measured by a pecuniary amount, and the suit can not be 
said to involve the jurisdictional sum or value.^ 

It is not sufficient that the value in dispute ^remeZy equals 
five hundred dollars (now two thousand); it must exceed 
that sum.* 

§ 93. The value of the matter in dispute, for the pur- 
poses of removal, is to be determined by reference to the 
amount claimed in the declaration, petition or bill of com- 
plaint.* In actions on a money demand^ the value in dis- 
pute is the debt and damages claimed, as stated in the pe- 

1 PhiUips' Pr. (2d Ed.) 82; Lee v. Lee, 8 Pet. 44; Barry v. Mercien, 
6 How. 103; Pratt v. Fitzhugh, 1 Black, 271; De Krafft v. Barney, 2 
Black, 704; Sparrow v. Strong, 3 Wall. 97; Gaines v. Fuentes, 2 Otto, 10. 
The suits must relate to claims or property capable of pecuniary estima- 
tion. Ih, 

2 Kurtz V. Mofflt, 115 U. S. 487. 

s Caswell v. Caswell, 11 N. E. Rep. 342. 

* Walker v. United States, 4 WaU. 163 ; Western Union Tel. Co. v. Levi, 
47 Ind. 552; Lazensky v. Supreme Lodge, 32 Fed. Rep. 417. 

« Gordon v. Longest, 16 Per. 97; Kanouse v. Martin, 15 How. 198,207; 
Ladd V. Tudor, 5 Woodb. & Minot, 325; Muns v. Dupont, 2 Wash. C. C. 
463 ; Bennett v. Butterworth (detinue) , 8 How. 124 ; Peyton v. Robert- 
son (replevin) , 9 Wheat. 527 ; United States v. McDowell (penal bonds) , 
4 Cranch, 316; Martin v. Taylor (penalty), 1 Wash. CC. 1; Postmaster- 
General V. Cross (penal bond), 4 Wash. C. C 326; King^ v. Wilson (il- 
legal taxes), 1 Dillon, 555; Hartshorn v. Wright (ejectment), 1 Pet. C. 
C. 64; Crawford V. Burnham (ejectment), '4 Am. Law Times, 228; W. 
U. Tel. Co. V. Levi, 47 Ind. 552; Sherman v. Clark, 3 McLean, 91. The 
amount in controversy must be aflOirmatively shown. Keith v. Levi 
(West. Dist. of Mo.), 2 Fed. Rep. 743, McCrary, J. 
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titioD or declaration, and in the prayer for judgment. For 
example, if the action be on a note for a fixed sum, and 
the principal and interest and damages do not all together 
exceed five hundred dollars, it is not removable, although 
the prayer for judgment may be for an amount greater 
than five hundred dollars. On the other hand, in the case 
supposed, though the plaintiff might have been entitled to 
a recovery for more than five hundred dollars, yet, if the 
prayer for judgment be for less than that amount, the case 
could not be removed.^ 

§ 94. Under the Act of 1875, it was held that it was 
sufiScient if the amount in dispute exceeded five hundred 
dollars at the time when the right to a removal accrued and 
was applied for, and that interest — when the right thereto 
existed and was claimed — might be regarded in determining 
the amount or value in controversy.^ To remedy this, the 
Act of 1887 specifically provides that the amount in dis- 
pute must exceed two thousand dollars ''exclusive of in-- 
terest and costs." So that interest can no longer be com- 
puted in making up the necessary amount.^ 

Where three suits were brought in a State court by the 
same plaintiff against the satee defendant on three notes of 
the latter, given for parts of the same consideration, and 
each for less than five hundred dollars, but aggregating 
more than that amount, and the same defense existed to 
and was pleaded against all the notes, it was Iield^ that a 
judgment in one suit would constitute an estoppel and be 
decisive of the others, and that therefore the matter in dis- 
pute in each suit really exceeded five hundred dollars, so 
that any one or all of the suits might be removed to the 
Federal court.* So, under the Act of 1887, an action may 
be maintained in the Federal court where the matter indis- 

1 See Lee v. Watson, 1 Wall. 337. 

2 McGinnity v. White, 3 Dill. 350; Bank v. Daniel, 12 Pet. 32; MerrUl 
V. Petty, 16 Wall. 338 ; Brayley v. Hedges, 53 Iowa, 582. Compare Car- 
rick V. Landman, 20 Fed. Rep. 209. 

8 Act of March 3, 1887, §1. 

* Anderson v. Gerding, 3 Woods, 4S7. 
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pute exceeds the requisite sum, although it is made up of 
distinct demands, each of less value than two thousand dol- 
lars, and although the plaintiff may have acquired such de- 
mands by assignment.^ 

In actions sounding in tort^ the amount claimed by the 
plaintiff as damages is the test in determining the right of 
removal.^ And if that exceeds the requisite jurisdictional 
amount, it is immaterial that the value of the things for the 
destruction of which the action is brought is stated at a sum 
less than the limit.^ 

§ 95. An interesting point arising under the second 
section of the Act of 1876 (and which is of equal impor- 
tance under the statute of 1887), was decided by Mr. Cir- 
cuit Judge Blatchford, who held that, where an action is 
brought in a Stete court for an amount less than five hun- 
dred dollars, and the defendant in his answer pleads a coun- 
terclaim exceeding the sum of five hundred dollars, which 
is replied to by the plaintiffs, on an application by the de- 
fendant for removal from the State to a Federal court, the 
counterclaim must be considered, and that the matter in 
dispute exceeds five hundred dollars, and that the defendant 
was entitled to remove the whole suit.* And the correct- 

^ Bemheim v. Bimbaum, 30 Fed. Rep. 885. But where suit is brought 
in a State court by one of a large number of owners of stock, in behalf 
of himself and all others similarly situated "and who may become 
plaintiffs, '^ and the decree sought on behalf of the orator is less than 
^500, the defendant is not entitled to remove under the Act of 1875, no 
others having become plaintiffs. Massa v. Cutting, 30 Fed. Rep. 1. 

2 Louisville, etc. R. R. v. Roehling, 11 111. App. 264; Hulsecamp v. 
Teel,2 Dall. 358; Gordon v. Longest, 16 Pet. 97; Western Union Tel. 
Co. V. Levi, 47 Ind. 552. 

8 Louisville, etc. R. R. v. Roehling, 11 111. App. 264. 

^Clarkson V. Manson, 18 Blatch. 443. From the opinion of the learned 
judge we quote as follows: "In view of the facts, that the suit is in 
form one brought by the plaintiffs against the defendant, and includes 
the plaintiffs' claim, by the voluntary act of the plaintiffs, and is made 
to include the defendant's claim by the operation of the statute of New 
York ; and that thus there is but one suit, though there are two contro- 
versies in it, and that the whole suit is to be removed, and that either 
party may remove it, and that the counterclaim necessarily 'must tend 
in someway to diminish or defeat the plaintiffs' recovery,' it follows that 
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ness of this decision is placed beyond any reasonable doubt 
by a proper attention to the words of the statute. The 
''matter in dispute" is a term broad enough to include all 
the items which are made the subject of controversy in the 
action, whether those items constitute the basis of the plaint- 
iff's demand, or are made the subject of a counterclaim. 
This view, however, has been denied.^ 

But where the amount claimed by way of set-off or coun- 
terclaim exceeds the jurisdiction of the State court from 
which the cause]is removed, the Federal court has no juris- 
diction.^ 

§ 96. Where the right to a removal has become per- 
fect and complete, it is not in the power of the other party 
to defeat it in either court by release or by amendment of 
his petition and declaring for less than the requisite juris- 
dictional amount.^ But in ;the converse case, where it is 
sought to bring the action within the jurisdiction of the 
Federal court by raising the amount declared for to the 
minimum limit, it seems that an amendment may be allowed 
in a proper case. Thus, in a case where an amendment to 
the complaint was allowed, by which the amount in con- 
troversy was increased from a sum less than the amount 
necessary to give the right of removal to a sum suflScient 
to authorize it, the court said; "In respect to the pro- 
priety of allowing amendments, the court can make no dis- 
tinction between cases exclusively triable in the State court 
and those claimed to be removable to the United States 
courts. If the case is one in which an amendment might 
properly be made in the former class of cases, then it 

the whole suit is removed, Including all the issues, by the complaint, the 
answer and counterclaim and the reply." 

1 Falls River Mfg. Co. v. Broderick, 2 McCrary, 489; «. c, 11 Reporter, 
767. See an article on ** Counterclaim in the Removal of Causes," con- 
sidered as an element in the jurisdictional amount, in 12 Cent. L.J. 439. 

2 Hummel v. Moore, 25 Fed. Rep. 380. And see New York, I. & P. 
Co. V. Milbum Machine Co., 35 Fed. Rep. 225. 

3 Louisville, etc. R. R. v. Roehling, 11 111. App. 264; Kanouse v. Mar- 
tin, 15 How. 198; Wright v. Wells, 1 Pet. C. C. 220; Green v. Custard, 
23 How. 468; Roberts v. Nelson, 8 Blatchf. 74. 



§ 96 ' REMOVAL OF CAUSES. 107 

may be made in the latter, because the action of the 
court is authorized by law, ^nd while a case remain^ in the 
State court and under its jurisdiction no party can legally 
complain of proceedings which are in conformity with the 
laws of the State. There being no complaint that the case 
was not in itself a proper one for the exercise of the dis- 
cretion of the court in the allowance of the amendment, 
under the practice in this State, we think the objection was 
properly overruled."^ 

It is made a condition of the right to an appeal or writ 
of error to the Supreme Court, that the ** matter in dispute 
exceeds the sum or value of two (now five) thousand dol- 
lars, exclusive of costs." The cases arising under this 
clause are collected and accurately stated by Mr. Phillips,^ 
and will be found, in many instances, applicable to ques- 
tions arising in this regard under the Removal Acts. 

In leaving this point, we may be permitted to observe 
that in our judgment, the most serious objection to the Re- 
moval Acts, as they now exist, is the small amount required 
to authorize a removal. In view of the inconvenience and 
expense of litigating in the Federal courts, held often more 
than one hundred miles distant from the residence of the 
parties ; the crowded state of their dockets ; and consider- 
ing that removals, especially by foreign insurance and rail- 
way corporations, often have the effect to delay, if not to 
oppress, those having claims against them, it is quite clear 
that the amount to justify a' removal should be enlarged, or 
the Federal courts multiplied, or, at all events, their judi- 
cial force increased. — [It will be observed that since the 
foregoing paragraph was penned by the learned author, the 
objection there presented has been obviated by the Act of 
1887, which increases the monetary limit of jurisdiction to 
an extent which will materially diminish the number of 
cases finding their way into the Federal courts by removal. 
Ed.] 

^ Austin V. Northern Pacific R. R., 34 Minn. 473, Vanderburgh, J. 
And see Davis v. Kansas City, S. & M. It. R., 32 Fed. Rep. 863. 
2 Practice of the Supreme Court, chap. 8. 
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CHAPTER XVII. 

PARTY ENTITLED TO A REMOVAL CITIZENSHIP CORPORA- 
TIONS ALIENS. 

§ 97. Under the 12tli Section of the Judiciary Act, 

omittiDg the case of aliens, the right of removal is limited, 
as we have shown, to the non-resident defendant, when sued 
by a resident plaintiff. Under the Act of 1866 it is limited, 
as we have seen, under the restrictions therein imposed, to 
the non-resident defendant, and it is not given either to the 
resident defendant or to the resident plaintiff. Under the 
Act of 1867 the right is given, as above shown, under the 
enumerated conditions, to thie plaintiff or defendant; but in 
either case it is only the non-resident citizen who can re- 
move the case. Under the Act of 1887 the right is denied 
in all cases to the plaintiff and confined exclusively to the 
defendant; and — except in the single case of a contro- 
versy involving a Federal question, where that, and not 
citizenship, is the ground of removability, — it is restricted 
to the defendant "being such citizen of another State," 
that is, to a non-resident defendant.^ ** Under the new act, 
the plaintiff, having chosen his forum, no matter where, 
must remain in that forum, and he can not remove at all. 
But anv defendant sued, not in m court of his own State, 



1 Weller v. Pace Tobacco Co., 32 Fed. Rep. 860; Vinal v. Continental 
Co., 34 Id. 228; Swayne v. Boyls.on Ins. Co., 35 Id. 1. 
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but in the State court of the plaintiff, may always remove, 
by compliance with the procedure devised for that purpose. 
If sued in a court of his own State, he can not remove at 
all, not even under the local prejudice clause of the new 
act, for, presumably, being in his home court, he will never 
be at any disadvantage as against a foreigner." ^ 

§ 98. What Constitutes Citizenship. — Citizenship of a 
State, for the purpose of conferring Federal jurisdiction, 
has reference to domicil and residence, not merely the right 
of suffrage. 2 And as a State can not convert the subject 
of a foreign government into a citizen of the United States, 
resident unnaturalized foreigners may remove causes to the 
Federal court on the ground that they are aliens, although 
by the laws of the particular State they may be privileged 
to vote at elections or hold ofSce under the State govern- 
ment.^ For residence is not synonymous with citizenship, 
as the latter term is used in the Removal Acts; residence in 
a different State from that of the plaintiff may not confer 
the right of removal upon the defendant; citizenship will.* 
And this rule is qualified by the further limitation that the 
party seeking removal must be a citizen of a State. Thus, 
it is held that a resident of a territory is not a citizen^ of 
any State, in such sense as to give him the right to remove 

1 Gavin v. Vance, 33 Fed. Rep. 84. 

2 D'Wolf v. Kabaud, 1 Pet. 476; Case v. Clarke, 5 Mason, 70; Cooper 
v. Galbraith, 3 Wash. C. C. 546; Shelton v. Tiffin, 6 How. 163; Lanz v. 
Kandall, 4 Dill. 425. As to effect of bona fide change of domicil, see 
Jones v. League, 18 How. 76; Morgan's Heirs v. Morgan, 2 Wheat. 290; 
United States v. Myers, 2 Brock. 516. 

3 Lanz v. Randall, 4 Dill. 425. Declaration of intention to become a 
citizen of the United States does not make the citizen or subject of a 
foreign country cease to be such, within the Act of 1875, so as to pre- 
vent his removal of a suit from the State court. Maloy v. Duden, 25 
Fed. Rep. 673. 

4 Brock V. Doyle, 18 Fla. 172; Kelly v. Houghton, 23 Fed. Rep. 417; 
Clarke v. Figgins, 27 W. Va. 663. A party who has moved from one 
State into another can not avail himself of the jurisdiction of a Federal 
court upon the claim of being a non-resident, after showing by his acts 
and declarations, before the litigation commenced, an intention of be- 
coming a citizen in his new place of abode. Winn v. Gilmer, 27 Fed. 
Rep. 817. 
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his cause. ^ And an action brought by a resident of the 
District of Columbia against a British subject can not be 
removed from a State court to the Federal court ; the 
plaintiff is not a citizen of a State .^ And a suit between a 
State on the one side and citizens on the other can not be 
removed on the ground of citizenship, because, in the nature 
of things, a State can not be a citizen of any State. ^ It 
should also be observed that the Act of 1875 does not 
authorize a removal where there is a controversy between an 
alien and a citizen of the United States ; the cause must be 
between citizens of the States.* 

§ 99. Necessary and Nominal Parties. — ^Interveners. — 
We have already shown that the presence on the record of 
nominal parties, or of persons who are made parties, but 
who are not necessary to a determination of the real con- 
troversy, will not be allowed to defeat the right of removal ; 
and conversely that the joinder of mere nominal or formal 
parties can no more secure the right of removal than their 
presence can defeat it.* And it is a well established rule 
of the courts that an order of removal will be denied in 
any case where it can be seen that nominal parties have 
been added coUusively and for the mere purpose of delay 
and of procuring the removal.^ So, if it appears that the 



1 Darst V. Peoria (N. D. III. 1882), 14 Reporter, 257. 

« Cissel V. McDonald, 57 How. Pr. 175. See s. c, 16 Blatch. 150, and 
cases cited. 

» Stone V. South Carolina, 117 U. S. 430; State v. Wolffe, 18 Fed. Rep. 
836. 

4 Deakin v. Lea (N. D. 111. 1882), 13 Reporter, 772. 

« Supra, §§ 16 et seq. And see Seddon v. Virfifinia, etc. Co., 36 Fed. 
Rep. 6; N'elson v. Hennessey, 33 Id. 113; Cuyler v. Smith, 3 S. E. Rep. 
408; Wortsman v. Wade, 77 Ga. 651 ; Coney v. Winohell, 116 U. S. 227. 

* Where a debtor has made an assignment of his property to a non- 
resident, upon no other consideration than in trust to pay creditors, an 
order of seizure and sale having been taken out against the debtor, and 
it is immediately followed by an injunction suit in the name of such 
assignee to restrain the execution of such order, and by ah application 
to remove the cause to the Federal court, such assignee will be regarded 
as a mere nominal and collusive party, representing no interest but that 
of the assignor, the proceeding will be treated as a mere device to gain 
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added party is in fact a sham defendant, though not made 
so for fraudulent purposes.^ 

But the Removal Acts apply to all bona fide litigants in 
the State courts, whether made parties originally or not, 
and whether plaintiffs, defendants, or intervenors.^ There- 
fore, parties having the right to intervene in a pending suit 
in a State court, but who have been refused leave, may, 
nevertheless, if otherwise they would have been entitled to 
do so, remove the suit to the Federal court, without regard 
to the denial of their right of intervention in the State 
court.^ But a substituted party comes into a suit subject 
to all the disabilities of him whose place he takesj so far as 
concerns the right of removal of the cause.* However, it 
is said that when the landlord or real owner assumes the 
defense, he makes himself a party, and, being the real de- 
fendant, has the right under the Act of 1875 to remove the 
cause to the Federal court, if he be a citizen of a State 
other than that of the plaintiff.*^ But a defendant can not 
acquire the right to have his cause removed by the purchase 

of the interests of his co-defendants.^ 

delay by such removal, and the order of removal will be denied. Sachse 
V. Citizens' Bank, 37 La. Ann. 364. But if a party, by virtue of his citi- 
zenship and bona fide ownership of bonds prior to the commencement 
of litigation and before it was contemplated, had the right to sue in the 
Circuit Court, or to intervene in a suit in a State court and remove the 
cause to the Circuit Court, his intervention in such pending suit, with a 
view to its removal, is not collusive, although there may have been an 
understanding between him and resident bondholders that he should 
pursue this course, and that they would co-operate with him in the liti- 
gation, and participate in and contribute to the expenses of the legal 
proceedings. Pennsylvania R. R. v. Allegheny Valley R. R., 25 Fed. 
Rep. 115. 

1 Collins V. Wellington, 31 Fed. Rep. 244. 

2 Bur dick v. Peterson, 2 McCrary, 135. 

8 Snow V. Railroad, 16 Fed. Rep. 1 ; Hack v. Railroad, 23 Fed. Rep. 356. 

4 Cable V. Ellis, 110 U. S. 389; Houston & Texas R. R. v. Shirley, 111 
U. S. 358. 

^ Greene v. Klinger, 10 Cent. L. J. 47. But it appears that an action 
of replevin between citizens of the same State is not removable to the 
Federal court by reason of the non-residence of one from whom de- 
fendant purchased the property and who intervenes to protect the de- 
fendant's title. Bronson V. St. Croix Lumber Co., 35 Fed. Rep. 634. 

« Temple v. Smith, 2 McCrary, 226. 
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§ 100. Assifirnees. — It was held, in one or two cases, 
that the first and second sections of the Act of 1875 should 
be construed together as in pari materia^ and that, there- 
fore, a removal should not be allowed in a case where the 
plaintiff was an assignee, unless his assignor might have 
brought suit on the claim in a Federal court; and that if 
the assignor was a citizen of the same State with the de- 
fendant, the cause must remain in the State court, what- 
ever be the citizenshrp of the assignee.^ But the Supreme 
Court of the United States authoritatively declared that 
while an assignee could not bring an action originally in the 
Circuit Court unless the assignor could have done so, yet he 
could bring the action in a State court and thence remove it 
to the Circuit Court, if the other pre-requisites existed; 
and that the clause in section 1 of the Act of 1875, ex- 
cepting from the original jurisdiction of the Federal courts 
such suits by assignees as could not have been brought there 
by the assignors, could not be read by implication into sec- 
tion 2 of the same Act governing the removal of causes.^ 
Under these circumstances, the right of removal was given 
to the defendant also, when his citizenship was diverse 
from that of the assignee.^ 

It was probably in consequence of this decision, and with 
the design of meeting and obviating the anomalous condi- 
tion of affairs introduced by it, that the Act of 1887 under- 
took to amend the provisions relating to assignees. To 
this end it uses the following language: "Nor shall any 
Circuit or District Court have cognizance of any suit, ex- 
cept upon foreign bills of exchange, to recover the con- 
tents of any promissory note or other chose in action in favor 
of any assignee, or of any subsequent holder if such in- 

^ Berger v. Commissioners, 2 McCrary, 483 ; Hardin v. Olson (D. Minn.) , 
17 Am. L. Rev. 308; Ferry v. Merrimack, 18 Fed. Rep. 657; Ferry v. 
Westfield, 19 Fed. Rep. 155. Per contra^ Rosenblatt v. Reliance Lumber 
Co., 18 Fed. Rep. 705. 

> 2 Clafiin V. Insurance Co., 110 U. S. 81; Bell v. N'oonan, 17 Reporter, 
422. 

3 Waterburyv. Laredo, 3 Woods, 371. 
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strumeDt be payable to bearer and be not made by any cor- 
poration, unless such suit might have been prosecuted in 
such court to recover the said contents if no assignment or 
transfer had been made." Now if it be remembered that 
by this Act the right of removal is expressly confined to 
cases of which the Federal courts **are given original juris- 
diction by the preceding section" (the section containing 
the language above quoted), it will be at once perceived 
that the right of an assignee to remove the suit is now re- 
stricted to cases where his assignor could bring the suit in 
the Circuit Court, with specific exceptions. In other words, 
the Federal court has jurisdiction of actions by assignees — 
when the assignor was not competent to sue in that court — 
only in cases of foreign bills of exchange and negotiable 
securities payable to bearer and made by a corporation. A 
learned judge understands these latter to be *'the class of 
securities made by corporations, railroad companies and the 
like, which are sold in open market and negotiable by de- 
livery." And he accordingly held that the court had no 
jurisdiction of an action by an assignee on a county war- 
rant payable to the order of a person named therein and 
passing only by indorsement, in the absence of averment 
that the assignor was qualified to sue in that court; but 
that it had jurisdiction of an action by the holder on one 
payable to bearer, such being a negotiable security made by 
a corporation.^ 

§ 101 . Where the jurisdiction of the Federal court de- 
pends on citizenship^ it is the citizenship of the parties to 
the record that is alone considered, and not of those who, 
although not parties, may be beneficially interested in the 
litigation. This rule applies to executors and administra- 
tors and trustees. 

Thus, if the administrator or executor and the defendant 



1 Rollins V. Chaffee County, 34 Fed. Rep. 91. And see Richmond & 
D. R. R. V. Findley, 32 Id. 641 ; Goodnow v. Litchfield, 67 Iowa, 691 ; 
Dimmock v. Doolittle, 29 Fed. Rep. 545. 

(8) 
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are citizens of the same State, the Federal court has no juris- 
diction, although the intestate or testator was a citizen of 
a different State. ^ But if the action is by or against the 
deceased, the executor or administrator may prosecute or 
defend it without reference to his own citizenship.^ The 
citizenship of executors is determined by the State of which 
they personally are citizens, and the circumstance that they 
have taken out letters in another State does not make them 
citizens of such State.^ So where the real contention in a 
suit is between citizens of different States, it is immaterial 
that certain of the defendants, made such in their repre- 
sentative character as trustees, are citizens of the same State 
with the plaintiff.* On similar principles, when a receiver 
of a railroad is appointed as such in several States at once, 
it is his ^er^onaJ citizenship that governs the question of 
removal, not the fact that he may be an oflScer of a court 
of the same State as the plaintiff.^ 

§ 102, All parties must possess requisite Citizenship. 
— One of the most important questions which arose under 
the Act of 1875 was, whether the Federal judicial power, 
as conferred and limited by the Constitution, could, by 
reason of citizenship, extend to a case in which some of the 

^Coal Co.v. Blatchford, 11 Wall. 172; Dodge v. Perkins, 4 Mason, 
435; Childress V. Emory, 8 Wheat. 642; Carter v. lYead well, 3 Story, 25 ; 
Greeny. Creighton, 23 How. 90. 

2 Clarke v. Mathewson, 12 Pet. 164; 2 Sumner, 262. 

8 Amory v. Amory, 36 N. Y. Superior Court, 520 ; Geyer v. Life Ins. 
Co., 50 N. H. 224. The right to remove a cause, if founded on the cit- 
izenship of parties, depends upon their citizenship as persons; a petition 
in a suit brought by executors, which alleged that the plaintiffs, as such 
executors, were citizens, etc., was held Insufficient. Armory v. Armory, 
95 U. S. 186. And see Rice v. Houston, 13 Wall. 66. 

* Bates V. Railroad, 16 Fed. Rep. 294; supra^ § 17. 

Citizenship of Trustees. Bonnafee v. Williams, 3 How. 574; Coal Co. v. 
Blatchford, 11 Wall. 172; Gardner v. Brown, 21 Wall. 36; Thompson v. 
Railroad Companies, 6 Wall. 134; Weed Sewing MaehineCo.v. Wicks 
etah, 3 Dillon, 261; Bushnell v. Kennedy, 9 Wall. 391; Act June 1, 
•1872, 17 Stats, at Large, 197, § 5; Rev. Stats., § 914; Wood v. Davis» 
18 How. 467; Knapp v. Railroad Co., 20 Wall. 117. Compare Suydam 
V. Ewing, 2 Blatchf. 359, as to which quoere, 

«Davie8 v. Lathrop, 20 Blatchf- ^97. 
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necessary defendants were citizens of the same State with 
the plaintiffs or some of the plaintiffs. And since the 
language of the Act of 1887 is precisely like that of the 
Act of 1875, so far as concerns this question, its decision 
is equally pertinent to the practice under the later act as 
under the earlier. 

In the former editions of this work, our author presented 
a strong: argument to show that '*a case does not cease to 
be one between citizens of different States, because one or 
some of the defendants are citizens of the same State with 
the plaintiffs or some of the plaintiffs, provided the other 
defendants are citizens of another or other States;" and 
that ''if the real litigation is between citizens of different 
States, the case is within the constitutional grant of Fed- 
eral judicial power, notwithstanding some of the adversary 
parties may happen to be citizens of the same State with 
some of the plaintiffs."^ 

But the latest rulings of the Supreme Court manifest a 
very decided intention to adopt that construction of the 
Act of 1875 which shall restrict the right of removal to 
cases in which the litigation that is made the basis of the 
claim for removal (whether it be the whole suit under the 
first clause of the second section, or a separable controversy 
therein existing under the second clause), is between, 
plaintiffs and defendants not one of whom possesses a com- 
mon citizenship with any of the parties on the other side. 
In regard to the second clause, the introduction of the 
word " wholly " into the language of the statute ("a contro- 
versy which is wholly between citizens of different States" ) 
would seem to put the matter beyond dispute. And if any 
confirmation of this view were needed, it is to be found in 



1 Citing Lockhart v. Horn, 1 Woods, 628; Sheldon v. Keokuk Co., 1 
Fed. Rep. 789; Taylor v. Rockefeller, 7 Cent. L. J. 349; Sewing Machine 
Co.'s Case, 18 Wall. 553; New Orleans v. Winter, 1 Wheat. 91; Wood v. 
Davis, 18 How. 467 ; Hepburn v. Ellzey, 2 Cranch, 445 ; Strawbridge v. 
Curtis, 3 Cranch, 267; Bryant v. Rich, 106 Mass. 192; Vannevar v. Bry- 
ant, 21 Wall. 41 ; Ober v. Gallagher, 93 U. S. 99; Removal Cases, 100 U. 
S. 457; Cooke v. Seligman, 17 Blatchf. 452. 
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the decision of the Supreme Court that : * * To entitle a party 
to a removal under this clause there must exist in the suit a 
separate and distinct cause of action, in respect to which all 
the necessary parties on one side are citizens of different 
States from those on the other. "^ And in respect to the 
first clause, the leading authority is the case of Blake v. 
McKim, 103 U. S. 336. This was an action brought by a 
citizen of Massachusetts ao:ainst the three executors of 
Blake, two of whom were citizens of Massachusetts and 
one a citizen of New York. The controversy being indi- 
visible, counsel for the executors contended that the suit 
was removable upon their joint petition under the first clause 
of § 2 of the Act of 1875, presenting the argument that 
that clause follows the words of the Constitution in giving 
jurisdiction to the Circuit Court, and that the language used 
does not necessarily require that the controversy should be 
wholly between citizens of different States. But the judges 
declared themselves unable to concur in that view, saying, 
that while there was undoubtedly some ground for that 
construction, they were not satisfied that Congress intended 
to enlarge the jurisdiction of the Circuit Courts to the extent 
that construction would imply, and that it could not be 
maintained without overruling the principles announced in 
the Sewing Machine Companies' Case \^ in which case 
careful attention was given to the suggestion that to confine 
the Federal jurisdiction to cases wherein the controversy is 
between citizens of different States exclusively^ is to interpo- 
late into the Constitution a word not placed there by those 
who ordained it, and one which materially limits or controls 
its express provisions, but that argument was not allowed 
to prevail. The opinion concludes in the following 
language: " We are of opinion that Congress, in deter- 
mining the jurisdiction of the Circuit Courts over contro- 
versies between citizens of different States, has not distinctly 



1 Waite, C. J., in Hyde v. Ruble, 104 U. S. 407. And see Barney v. 
J^atham, 103 U. S. 205; Fraser v. Jennison, 106 U. S. 191. 
« 18 W^all. 553. 
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provided for the removal from a State court, of a suit in 
which there is a controversy not wholly between citizens of 
different States, and to the full or final determination of 
which one of the indispensable parties, plaintiffs or defend- 
ants, on the side seeking the removal, is a citizen of the 
same State with one or more of the plaintiffs or defendants, 
against whom the removal is asked. "^ Thus we may 
conclude that the same construction will be applied to the 
second section of the Act of 1875 which grew up under the 
Judiciary Act and the Act of 1867, and that the state of the 
law at present is as follows : 

1. If the right of removal is claimed under the ;?r5^ clause 
of that section, it will not be granted if there exists a 
community of citizenship between any one of the plaintiffs 
and any one of the defendants, not reckoning mere nom- 
inal or formal parties. 

2. If the right is claimed under the second clause, the 
"separable controversy" must be wholly between citizens 
of different States, although the citizenship of any record- 
parties who are entirely outside that controversy is imma- 
terial, and may be disregarded.^ 

§ 103. Corporations, created by the States, are within 
all the Removal Acts under consideration; and after much 
uncertainty and fluctuation of opinion in the Supreme Court 
of the United States, the settled rule now is that a corpora- 
tion, for all purposes of Federal jurisdiction, is conclusively 
considered as if it were a citizen of the State which created 
it, and no averment or proof as to citizenship of its mem- 
bers elsewhere is competent or material.^ 

1 Blake v. McKim, 103 U. S. 336, opinion by Harlan, J. And see 
Mayor of Xew York v. Independent Steamboat Co., 18 Reporter, 578. 
A contrary view is held in Sheldon v. N'orthemLine Packet Co., 9 Biss. 
307. 

2 It will be noted that the first clause of § 2, Act of 1875, here spoken 
of, corresponds to the second clause of the same section of the Act of 
1887, and that the second clause, above referred to, corresponds to the 
third clause of § 2, Act of 1887. 

8 Railroad Co. v. Harris, 12 WaU. 65, 81; Railroad Co. v. Whitton, 13 
Wall. 270, 285 ; Louisville, etc. R. R. Co. v. Letson, 2 How. 497 ; Marshall 
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§ 104. If a corporation is chartered in several States, 

it can not, when sued. in one of them, claim that it is like- 
wise a citizen of another, and, therefore, entitled to remove 
the case to the Federal court on the ground of citizenship in 
such other State. ^ So when a raih'oad company, chartered 
by the laws of one State, is made a corporation of another 
State also, by statute, it can not remove into the Federal 
court a suit brought against it in the second State by a citi- 
zen of that State.- But a corporation organized in and 
chartered by one State, does not become a citizen of another, 
by accepting from the latter State legislation by which it is 
enabled to become the lessee of property and franchises of 
a corporation of the latter State, and in pursuance of which 
it becomes such lessee and exercises such franchises ;^ and 



V. The Baltimore & Ohio Railroad Co., 16 How. 314; The Covington 
Draw-bridge Company v. Shepherd et al.y 20 How. 232; Ohio & Missis- 
sippi Railroad Company v. Wheeler, 1 Black, 286 ; Trust Company v. 
Maquillan (Act of 1867) , 3 Dillon, 379 ; Minnett v. Milwaukee & St. Paul 
Railway Co. (Act of 1867), 3 DiUon, 460; Baltimore & Ohio R. R. Co. v. 
Caiy, 28 Ohio St. 208; Shaft v. Phoenix Life Ins. Co.. 67 N. Y. 544; 
Quigley v. Central, etc. R. R. Co., 11 Nev. 350 (1876) ; Home v. Rail- 
road (Sup. Ct. N. H. 1883), 16 Reporter, 691. See an article on **Citi- 
zenship of Corporations under the Judiciary Act," 13 Cent. L. J. 482. 

1 Home V. Boston, etc. R. R., 18 Fed. Rep. 50. 

2 Memphis & Charleston R. R. v. Alabama, 107 U. S. 58l. 

8 Wilkinson v. Railroad, 22 Fed. Rep. 353. So when a foreign cor- 
poration flies its articles of incorporation with the Secretary of State 
of a particular State, thereby acquiring certain privileges and franchises 
for the transaction of its business in that State, this does not alter its 
status as a foreign corporation ; and in an action brought against it by 
a corporation of that State, the defendant may remove the cause to the 
Federal court. Chicago, I. & X. P. R. R. v. Minnesota & N. W. R. R., 
29 Fed. Rep. 337. In Virginia, it was held that a railroad company, 
operating a road in that State as lessee, had no right to remove an action 
brought against it, merely because it was chartered by another State. 
Baltimore, etc. R. R. v. Wightman, 29 Gratt. 431. But this case was 
reversed in the Supreme Court of the United States, and the doctrine 
stated in the text was there announced. Baltimore & Ohio R. R. v. 
Koontz, 104 U. S. 5. In Ohio, it is held that, under the clause of the 
Constitution of the United States, extending the judicial power of the 
United States to controversies between citizens of different States, a cor- 
poration, in respect to the jurisdiction of the Federal courts, is to be 
regarded as a citizen of the State where it was created ; and that a 
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it appears that, on the question of removal, a railroad com- 
pany must not be considered a resident of the same place 
as a foreign corporation by being under a perpetual lease 
thereto.^ When a corporation created by the laws of one 
State becomes consolidated with corporations of other 
States, and changes its name, and is sued by the new name 
in a court of the State of its creation by a corporation of 
the same State, another one of the consolidated corpora- 
lions, created by another State, can not go into the State 
court and have the cause removed.^ In effect the general 
rule seems to be that when a consolidated company is 
formed by the union of several corporations chartered by 
different States, it is presumed to be a citizen of each of 
the States which granted a charter to any one of its con- 
stituent companies, and, therefore, when sued in one of 
those States by a citizen thereof, it can not claim the right 
of removal.^ But it is held that by the consolidation of a 



foreign railroad corporation^ by merely leasing^ possessing and operating 
in this State, the property of a domestic railroad corporation, does not 
thereby become an Ohio corporation, nor such citizen of the State. 
Hence, when a corporation of another State, not being a citizen of 
Ohio, is sued by a citizen of the State in the State court, it is entitled 
to have the case, under the 12th section of the Judiciary Act of Congress 
of 1789, removed from the State court to a United States court. B. & 
O. R. R. Co. V. Gary, 28 Ohio St. 208. 

1 Crane v. Railroad, 20 Fed. Rep. 402. 

2 Chicago, etc. R. R. v. Lake Shore, etc. R. R., lOBiss. 122. 

8 Pacific R. R. v. Missouri Pacific R. R., 5McCrary, 373; s. c, 23 Fed. 
Rep. 566; Colglazier v. Railroad, 22 Fed. Rep. 568. As to the effect on 
Federal jurisdiction (where it is dependent upon the citizenship of the 
parties) , of charters granted by different States to the same company, or to 
companies constructing the same line of road, and as to the effect of con- 
solidation on the jurisdiction of the Federal courts, the following are the 
principal cases: Ohio & Mississippi R. R. Co. v. W^heeler, 1 Black, 286; 
Baltimore & Ohio R. R. Co. v. Harris, 12 Wall. 65; Ch. &N. W. R. R. 
Co. V. Whitton, 13 Wall. 270; Williams v. M., K. & T. Railway Co., 3 
Dill. 267. See also Marshall v. B. & O. R. R. Co., 16 How. 314; B. & O. 
R. R. Co. V. Gallahue's Administrator, 12 Gratt. 658; Goshorn v. S-aper- 
yisors, 1 West Va. 308; Minot v. Phila., Wil. & B. R. R. Co., 2 Abb. U. 
S. R. 323. See Chicago & Northwestern Railroad Co. v. Chicago & 
Pacific Railroad Co., 8 Ch. L. N. (Nov. 14, 1874,) 57; s. c, 6 Biss. 219, 
decided by Circuit Judge Drummond, as to the effect of consolidation 
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Federal with a State corporation, the former does not lose 
any of its rights or franchises as such, and is not estopped 
from removing suits brought against it in the State courts 
to those of the United States.^ 

§ 105. The^same Principle applies to Public and Munic- 
ipal Corporations. — They are, for jurisdictional purposes, 
necessarily, citizens of the State under whose laws they are 
created and organized.^ But a suit by a State in one of its 

under charters of different States and the citizenship of the consolidated 
company. 

What is a sufficient statement and averment of the citizenship of corpo- 
rations to stistain Federal jurisdiction. Express Company v. Kountze, 8 
Wall. 342; Ins. Co. v. Francis, 11 Wall. 210; Manuf. Bank v. Baack, 8 
Blatchf. 137; s. c, 2 Abb. U. S. Rep. 232; Covington Draw-bridge Co. 
V. Shepherd, 20 How. 227; Plquignot v. Pa. R. R. Co., 16 How. 104; 
Ohio & Miss. R. R. Co. v. Wheeler, 1 Black, 286. 

As to the right of joint stock companies^ partly but not fully endowed with 
the attributes of corporations, to sue in the Federal court, or remove cases 
to the Federal court on the ground of citizenship or alienage, there Is 
some diversity of judicial decision. The leading cases on this point are : 
Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566; Penn. v. Quicksilver 
Mining Co., 10 Wall. 553; Dinsmore v. Phila., etc. R. R. Co. (McKennan, 
Circuit Judge), 3 Cent. L. J. 157; Maltz v. Am. Express Co. (Brown, 
J.),3Cent. L. J. 784. 

1 Allen V. Texas & P. R. R., 25 Fed. Rep. 513. 

^Cowlesv, Mercer County, 7 Wall. 118; Barclay v. Levee Commrs.,1 
Woods C. C. 254. In McCoy v. Washington County, 3 Wall. Jr. C. C. 
381, it was contended **■ that the County of Washington, merely a sub- 
ordinate political division of the State of Pennsylvania, is not a citizen 
of this State, within the meaning of the Constitution or the Act of Con- 
gress, and, therefore, not suable in this court." " To this we answer," 
says Grier, J., " that, though the metaphysical entity called a corpora- 
tion may not be physically a citizen, yet the law is well settled, that it 
may sue and be sued in the courts of the United States, because it is but 
the name under which a number of persons, corporators and citizens, 
may sue and be sued. In deciding the question of jurisdiction, the court 
look behind the name to find who are the parties really in interest. In 
this case, the parties to be affected by the judgment are the people of 
Washington County. That the defendant is a municipal coloration and 
not a private one, furnishes a stronger reason why a citizen of another 
State should have his remedy in this court, and not in a county where 
the parties, against whom the remedy is sought, would compose the 
court and jury to decide their own case. This point is, therefore, over- 
ruled." A State statute can not limit the liability of a municipal cor- 
poration to be sued in the courts of a State, so as to affect the Federal 
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own courts can not be removed to a Federal court, unless it 
be a suit arisincr under the Constitution or laws of the United 
States.^ For example, a chancery suit instituted in a State 
court by the State's attorney, in the name of the people of 
the State, for the purpose of preserving a fund alleged to 
be held in trust for a charitable use, and for the purpose of 
having a beneficiary designated to receive such fund, is a 
suit by the State in its own court and hence not removable.^ 
§ 106. A corporation of another State may remove a 
cause commenced by attachment of property, although the 
action could not, by reason of a citizenship in a legal sense 
out of the district, and inability to serve it within the dis- 
trict, be commenced by original process in the Circuit Court 
of the United States ;^ and the right to a removal in such a 
case is not lost by reason of such corporation having an 
oflSce for the transaction of business in the State in which 
the suit is brought.* Nor can such a corporation be deprived 
of the right of removal by State legislation.^ 

jurisdiction. Cowles v. Mercer County, 7 Wall. 118; Railway Co. v. 
Whltton, 13 Wall. 270. 

^ Germania Ins. Co. v. Wisconsin, 119 U. S. 473, following Ames v. 
Kansas, 111 U. S. 449. 

2 Grinnell v. Johnson, 28 Fed. Rep. 2. 

sRliven v.New England Scrww Co., 3 Blatchf. Ill; Barney v. Globe 
Bank, 5 Id. 107; Sayles v. N. W. Ins. Co., 2 Curtis, 212. 

A suit, in which a citizen of this State is plaintiff, and a domestic cor- 
poration and two citizens of Missouri are joint defendants — the corpora- 
tion being a citizen of this State — is not between citizens of different 
States, and is not removable upon the petition of the foreign defendant. 
Rowland, etc. Works v. Brown, 13 Bush, 681. See opinion of the 
Supreme Court of the United States on "The Removal Cases," printed 
in full in the Appendix. 

* Hatch V. Chicago, etc. R. R. Co., 6 Blatchf. 105. The right of a for- 
eign corporation to remove a cause is not affected by the legislature of 
the State authorizing service of process on its agent in the State. W. U. 
Tel. Co. V. Dickinson, 40 Ind. 444 (1872) ; Hobbs v. Manhattan Ins. Co., 
56 Maine, 417; Morton v. Mutual Life Ins. Co., 105 Mass. 141 (1870). A 
foreign corporation, sued by its own assent in another State is, notwith- 
standing, a foreign corporation, and for all purposes of Federal jurisdic- 
tion a citizen of the State which created it. Pomeroy v. N. Y. & N. H. 
R. R. Co., 5 Blatchf. C. C. 120; Hatch v. Ch., R. I. &P; R. R. Co., 6 
Blatchf. 106. 

* Chicago, etc. Railway Co. v. Whitton's Admrs., 13 Wall. 270; ante^ 
chap. 3, and cases cited. 
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Incorporated bodies^ chartered hy foreign countries, may 
remove cases under the provisions as to aliens.^ 

§ 107. Xational Banks, for all jurisdictional purposes 
are deemed citizens of the State in which they are located.^ 
And § 4 of the Act of 1887 provides that, in respect of 
actions by or against them, the Federal courts " shall not 
have jurisdiction other than such as they would have in 
cases between individual citizens of the same State." 
Under this statute a national bank can not remove a suit 
against it from the State court upon the sole ground that it 
is a corporation organized under a law of the United States 
and that therefore the suit is one arising under the laws of 
the United States.^ 

1 Terry v. Ins. Co., 3 Dmon, 408; 1 Kent's Com. 348. See also Angell 
<fc Ames on Corporations, §§ 377, 378, and 1 Abbott's U. S. Practice, 216; 
Fisk V. Cli., etc. R. R. Co., 53 Barb. 472; 3 Abb. Pr. Rep. (N, S.) 453; 
Kinif of Spain v. Oliver, 2 Washington C. C. 429. 

2 Chatham Nat'I Bank v. Mer. Nat'I Bank, 1 Hun, 702; Davis v. Cook, 
9 Nev. 134; Cook v. State Nat'l Bank, 52 N. Y. 96; Bird v. Cockrem, 2 
Woods, 32. 

8 Cooper V. Leather Manufacturers' Nat'l Bank, 29 Fed. Rep. 161, 
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CHAPTER XVIII. 



THE TIME WHEN THE APPLICATION MUST BE MADE. 

§ 108 . Under the 12th section of the Judiciary Act (now 
Revised Statutes, section 639, subdivision 1), the applica- 
tion n^ust be made by the defendant " at the time of enter- 
ing his appearance in the State court." Under this provis- 
ion the defendant must promptly avail himself of this 
right; and he waives it if he demurs, or pleads, or answers, 
or otherwise submits himself to the jurisdiction of the State 
court. ^ 

1 West V. Aurora City, 6 Wall. 139 ; Sweeney v. Coffin, 1 Dillon, 73 ; 
Webster V. Crothers, 1 Dillon, 301; Johnson v. Monell, 1 Woolw. 390; 
McBratney V. Usher, 1 Dillon, 367, 369; Robinson v. Potter (too late 
after reference and continuance), 43 N. H. 188; Savings Bank v. Benton, 
2 Mete. (Ky.) 240. See supra, ch. 5, and cases cited. 

TYiQ filing of a pleading or agreement by the defendant^ duly signed by his 
solicitor, and making an application thereon, is the entering of an appear- 
ance within the Act of Congress of 1789. Pugsley v. Freeman's Sav. 
Bank, 2 Tenn. Ch. 130. 

The right of defendants, under sec. 639, subdivision 1, Rev. Stats. U. 
S., to remove is gone, after one of the material defendants has taken the 
opinion of the State court upon a question which goes to the merits of 
the litigation. Ih. 

As to the right of different defendants to remove at different times^ see 
Smith V. Rines, 2 Sumn. 338; Ward v. Arredondo, 1 Paine, 410; Beards- 
ley v. Torrey, 4 Wash. C. C. 286; Field v. Lownsdale, 1 Deady, 288; 
Fisk V. Union Pacific R. R. Co., 8 Blatchf. 243, 299; stfpm, ch. 5, and 
oases -cited* 
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§ 109. Under the Acts of 1866 and 1867 (now Eevised 
Statutes, section 639, subdivisions 2 and 3), the time is 
enlarged, and the petition for the removal may be made ''at 
any time before the trial or final hearing of the suit" in the 
State court. The word '* trial " refers to cases at law — 
'* hearing," to suits in equity*^ Under this language the 
petition for the removal may^ it is certain, be made at any 
time before entering upon the final trial, or the hearing on 
the merits; and it must be made h^iovQ final judgment in 
the court of original jurisdiction^ and it is too late to make- 
it after the cause has reached, and is pending in the State 
appellate court.® But where a judgment against a maker 
and indorser of a promissory note is aflSrmed as to the mMker,. 



The State court can not restore the right of removal by allowing an 
appearance to be entered nunc pro tunc. Ward v. Arredondo, 1 Paine,. 
410; Gibson v. Johnson, Pet. C. C. 44. 

1 Vannevar v. Bryant, 21 Wall. 41, 43, per Waite, C. J.; s. c. below,. 
Bryant v. Rich, 106 Mass. 180. 

2 Stevenson v. Williams, 19 Wall. 572; Vannevar v. Bryant, 21 Wall, 
41, 43; Waggener v. Cheek, 2 Dillon, 560; Kellogg v. Hughes, 3 Dillon,. 
357 ; Dart v. McKinney, 9 Blatchf . 359 ; Johnson v. Monell (change of 
residence pending suit), 1 Woolw. 390; Minnett v. Milwaukee & St. Paul 
Railway Company, 3 Dillon, 460, denying Galpin v. Critchlow, 112 Mass., 
339, and Whittier V.Hartford Ins. Co., 55 N.H. 141. See Ins. Co. v. 
Dunn, 19 Wall. 214, 225; Akerly v. Vilas, 1 Abb. U. S. Rep. 284; s, c, 
2 Bissell, 110; Justices v. Murray, 9 Wall. 274; Miller v. Finn, 1 Neb. 
254 (1867) ; Price v. Sommers, 8 Ch. L. [N". 290 (1876) ; Fasnacht v. Frank,, 
23 Wall. 416; Craigie v. McArthur, 4 Dill. 474; Lowe v. Williams, 94 
U. S. 650; Fraser, In re, 18 Alb. L. J. 353; «. c, 7 Cent. L. J. 227. 

What was a ''final trial" within the meaning of the Act of 1867 (Rev. 
Stats., sec. 639, cl. 3), was considered in West Virginia in a case of un- 
lawful detainer, commenced before a justice of the peace, where judg- 
ment went against a citizen of another State, who appealed to the Circuit 
Court, and then applied to remove the case to the Federal court under 
the Act of 1867. The lower court denied the application, and rendered 
judgment againt the defendant ; and, on appeal, the Court of Appeals 
reversed the judgment, resting its decision upon two grounds: 1. N^o 
motion to remove could have been made before the justice, that not being 
a "State court," within the meaning of the Act of Congress. 2. The 
case, on appeal from a justice, is to be tried de novo in the Circuit Court, 
the same as if never tried, and hence there was no "final trial," within 
the intent of the Act of Congress. Rathbone Oil Co. v. Ranch, 5 West 
Va. 79(1871). 



•§110 REMOVAL OF CAUSES. 125 

^nd reversed as to the indorser, granting him a new trial, 
he may cause a removal of the case to the Federal court, 
under the Act of July 27, I866.1 

** Before final hearing or trial clearly means," says Mr. 
Justice Field, ** before final judgment in the court of orig- 
inal jurisdiction, where the suit is brought. Whether it 
may not mean still more — before the hearing or trial of the 
«uit has commenced, which is followed by such judgment — 
may be questioned; but it is unnecessary to determine that 
<)uestion in this case."^ It would seem, however, that it 
would be too late to defer the application until the trial was 
actually entered on. ^ 

§ 110. Still there are certain preliminary matters which 
may be disposed of, without waiver of the right of removal 
under the Act of 1867, before the actual trial of the case on 
its meritb is begun. Thus, a hearing before an auditor, 
who determines nothing finally, but whose report is, under 
the statutes of the State, only pi^ima facie evidence upon a 
subsequent trial before the court or jury, is not a " trial " 
within the meaning of this Act, and consent to the appoint- 
ment of an auditor is no waiver of the right to remove 
before trial.* It is also maintained that an application for 
removal under the Act of 1867 is not too late when made 
after a decision on a demurrer^ for the reason that the lan- 
guage of the statute, " before trial or final hearing," relates 
only to a trial of the cause on its merits, which shall be 



1 Yulee V. Vose, 99 U. S. 539. 

2 Stevenson V. Williams, 5Mi>ra; Beery V. Irick, 22 Gratt. (Va.) 487; 
Williams V. Williams, 24 La. Ann. 55; Douglas v. Caldwell (''final 
hearinaj" what?), 65 N. C. 248. 1 

8 Application for removal, under the Acts of 1866 and 1867, must be 
made before trial or hearing commences; it is too late if made during the 
progress of the trial, and this principle is not varied by the fact, that 
<luring the trial an amendment of the declaration was allowed on which 
issue was not joined at the time the petition to remove the case was 
filed. Adams Express Co. v. Trego, 35 Md. 47. See also Lewis v. 
Smythe (Woods, Circuit Judge), 2 Woods C. C. 117 (1875), referred to 
infra, 

* Stone V. Sargent, 129 Mass. 503. 
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final. ^ This decision is probably correct ; but an impor-^ 
tant distinction exists, in this respect, between the Act of 
1867 and that of 1875.^ Again, a trial in a State court,, 
and the submission of the case to a jury does not consti- 
tute a '*final hearing" within the meaning of Revised Stat- 
utes, section 639, when there has been a disagreement of 
the jury as to their verdict.* 

§ 111. Although there is some conflict between the 
State and Federal courts on the point, yet the weight of 
the cases and the authoritative view is, that if the trial 
court has wholly set aside a verdict and granted a new trials 
or if the State appellate court has wholly reversed the judg^ 
ment and remanded the case to the court of original juris- 
diction for a trial de novo, then, in either event, it is not 
too late under the Act of 1866 or 1867, to apply to remove 
the cause, as it is in the same posture as before the first 
trial or hearing was had.^ 

§ 112. Where the decision of the Supreme Court of 

1 Field V. VTilliams, 24 Fed. Rep. 513; 20 Reporter, 391. 

2 Infra, § 119. 

8 Osborn v. Osbom, 2 McCrary, 465. 

* Barber v. St. Louis, etc. R. R. Co., 43 Iowa, 223; Vannevar v. Bry- 
ant, 21 W^all. 41, 43, per Waite, C. J.; s. c, 106 Mass. 180; Stevenson v. 
Williams, 19 Wall. 572; Waggener v. Cheek, 2 Dillon, 560; Kellogg v. 
Hughes, 3 Dillon, 357; Dart v. McKlnney, 9 Blatchf. 359; Johnson v. 
Monell (change of residence pending suit), 1 Woolw. 390; Minnett v. 
Milwaukee & St. Paul Railway Co., 3 Dillon, 460, denying Galpin v* 
Critchlow, 112 Mass. 339, and Whittier V. Hartford Ins. Co., 55 N. H. 
141. See Insurance Co. V. Dunn, 19 Wall. 214, 225; Akerly v. Vilas, 1 
Abb. U. S. Rep. 284; s. c, 2 Bipsell, 110; Justices v. Murray, 9 Wall. 274; 
Fasnacht v. Frank, supra; Dart v. Walker, i Daly (N. Y.), 188 (1871), 
also holding that, under Act of 1866 or 1867, removal may be had after 
a reversal and order for a new trial ; and this principle held applicable 
to Act of 1875, as to causes pending when the act was passed. Hoadley 
V. San Francisco, 3 Sawyer, 553 (1875) . 

The cases in the State courts, holding a different doctrine from that 
stated in the text, are not sound expositions of the statute. The follow- 
ing are some of the more important of these : Hall v. Ricketts, 9 Bush 
(Ky.), 366 (1872) ; Akerly v. Vilas, 24 Wis. 165; Home Life Ins. Co. v. 
Dunn, 20 Ohio St. 175; Crane v. Reeder, 28 Mich. 527 (1874) ; Galpin v. 
Critchlow, 112 Mass. 339 (1873^ ; Chandler v. Coe, 56 N. H. 184; Con- 
tinental Ins. Co. V. Kasey, 27 Gratt. 216 (1876). 
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a State, reversing and remanding a cause in equity, does 
not involve the merits, and the case, on the filing of the 
transcript, stands for hearing in the court below, it may 
then be removed to the Circuit Court.^ But if the appel- 
late court reverses what has been done in the trial court, 
and, instead of granting a new hearing, proceeds to decree 
on the merits, and sends the case to a master to settle the 
details of the final decree, it is then too late to petition for 
removal.* And if the Supreme Court remandsj the cause 
to the court below, with directions to enter a decree in con- 
formity with the opinion of the appeal court, the right of 
removal is lost.^ Similarly, where the directions sent 
down require the lower court to dismiss the bill, it is too 
late to apply for a removal under the Act of 1867.* 

§ 113. The case of the Insurance Co, v. Dunn, 19 
Wall. 214, affords a striking illustration of the meaning 
of the phrase ^^ final judgment" in the Act of 1867. The 
plaintiff in that case had a verdict and judgment thereon in 
one of the courts of Ohio. The defendant (the insurance 
company), under the statute of the State applied for a new 
trial, and gave a bond in that behalf. This had the effect, 
under the statute of the State, to vacate the verdict and 
judgment as if a new trial had been granted, except 
that the lien of the judgment remained as a security for 
the plaintiff , When the case was in this status^ the com- 
pany applied to remove the cause under the Act of 1867, 
and it was held that there had been no final trial, that the 
application was in time, and that the suit was removable; 
and the subsequent judgment in the State court was re- 
versed by the Supreme Court of the United States.^ 



1 King V. Worthington, 104 U. S. 44; Hewitt v. Phelps, 105 U. S. 393. 
These two decisions do not apply to the Act of 1875 ; they were rendered 
in cases which, having been begun before the Act of 1875, were left to 
be governed by those of 1866 and 1867. 

2 Jif kins V. Sweetser, 102 U. S. 177. 
8 Darst V. Peoria, 14 Reporter, 257. 
* Boggs V. WiUard, 3 Biss. 256. 

^ In Ohio, where a case is commenced in the Cou''*: of Common Pleas, 
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§ 114. A case cannot be removed where a verdict has 
been rendered, and a motion is pending to set the verdict 
aside. Such a motion must be disposed of, and be granted, 
so that the right to a second trial is complete, before the 
cause can be transferred; since, says the Chief Justice, 
**every trial of a cause isjinal until, in some form, it has 
been vacated." Causes can not be removed to the Circuit 
Court for a review of the action of the State court, but only 
for trial. The Circuit Court can not, after a trial in the 
State court, determine whether there shall be another. That 
is for4he State court. To authorize the removal, the action 
must, at the time of the application, be actually pending for 
trial. ^ 

§ 115. Under the Acts of 1866 and 1867, it is suflS- 
cient, it seemsy as respects citizenship, that the defendant 

where a trial is had, and an appeal taken to the District court of the 
State, it is too late, under the Act of 1S75^ to apply to remove the case 
to the Federal court. Walker, J., distinguishes this case from Ins. Co. 
V. Dund, 19 Wall. 214, and applies the doctrine of Stevenson v. Wil- 
liams, 19 Wall. 672, and regards the hearing in the Common Pleas as 
*'final'* within the meaning of the Removal Act, although ihe effect of 
the appeal is to vacate the decree and entitle the party to a trial de novo. 
Price V. Sommers (N. D. Ohio), 8 Oh. L. N. 290 (1876). Similar prin- 
ciple in respect to attempt to remove from an appellate court a case 
which originated in the probate court, after a decision and appeal ; it 
was held not removable. Oraigie v. McArthur, 4 Dillon, 474; s. c, 9 
Oh. L. N. 156 (1876) ; s. c, 4 Cent. L. J. 237; s. c, 15 Alb. L.J. 121. The 
plaintiff had a judgment on a verdict ; the defendants sued out a writ 
of review and then applied, the judgment remaining unreversed, to re- 
move the cause under the Revised Statutes, sec. 639, cl. 3 ; held^ under 
the legislation of the State as to effect of the first judgment and of the 
proceeding for review, and distinguishing the case from Ins. Co. v. Dunn, 
19 Wall. 214, that the cause was not removable at that stage. Whittier v. 
Hartford Fire Ins. Co., 55 N. H. 141 (1875), commented on, and its 
principle applied to a case where the application for removal was made 
after verdict set aside and a new trial granted. Chandler v. Coe, 56 N. 
H. 184. Contra, Minnett v. Mil. & St. Paul Railroad Co., 3 Cent. L. J. 
281; 8. c, 3 Dillon, 460, and see cases cited ante. The doctrine of Ins. 
Co. V. Dunn, 19 Wall. 214, re-afflrmed and applied in Railroad Co. v. 
State of Mississippi by the Supreme Court, October Term, 1880. This 
case is printed at large in the Appendix to this volume. 

1 Vannevar v. Bryant, 21 Wall. 41,43; s. c.,106 Mass., 180. See Whit- 
tier V. Hartford Ins. Co., 55 N. H. 141. 
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applying for the removal is, at the time of filing his peti- 
tion therefor, a citizen of another State, and the plaintiff a 
citizen of the State in which the suit is brought.^ 

One of several defendants sued as co-partners may, if 
the other requisites exist, have the cause removed into the 
Federal court, so far as concerns himself, under the Act of 
1866.2 

§ 116. Under the Act of March 3, 1875 (section 3), the 
time for the removal is greater than under the Judiciary 
Act, but not so great as under the Acts of 1866 and 1867 
last noticed. The Act of 1875 requires the petition in the 
State court to be made and filed therein " before or at the 
term at which such cause could be first triedy and before the 
trial thereof." The word term as here used means, accord- 
ing to the construction which it has received in the 8th 
Judicial Circuit, the term at which, under the legislation of 
the State and the rules of practice pursuant thereto, the 
cause is first triable, i, e., subject to be tried on its merits; 
not necessarily the term when, owing to press of busi- 
ness or arrearages, it may be first reached, in its order, for 
actual trial. The Act gives the right of removal to either 
party — the resident as well as the non-resident party — 
and no affidavit of prejudice is required; and it was the 
obvious purpose of Cong^ress by the use of the words 
*' before or at, etc., the term at which the cause couldbe first 
tried," etc., to require the election to be taken at the first 
term at which, under the law, the cause was triable on its 
merits. The judicial construction elsewhere of the Act of 
1875 is in accordance with these views.^ 

1 McGinnity v. White, 3 Dillon, 350. Contra^ Dart v. Walker, 4 Daly 
(ISr.Y.), 188 (1871). 

2 lb.; and see supra^ chap. 6 and chap. 11, note; Wormser v. Dahlman, 
67 How. Pr. 286. 

« Ames V. Colorado Central R. R. Co., 4 Dillon, 260; Fulton v. Golden, 
20 Alb. L. J. 229; McLean v. Chicago & St. Paul R. R. Co., 16 Blatchf. 
319; American Bible Society v. Grove, 101 U. S. 610 (1879); Huddy v. 
Havens, 3 Weekly Notes, 432; «. c, 6 Cent. L. J. 66; Taylor v. Rocke- 
feller, W. D. Pa. (1878), Strong, J., 7 Cent. L. J. 349; Murray v.Holden, 

(9) 
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§ 117. All important change is made by the Act of 
1887. — This statute provides, in respect to all removable 
cases except those under the ** prejudice and local influence** 
clause, that the application must be made '< at the time or 
any time before the defendant is required by the laws of 
the State or the rule of the State court in which such suit 
is brought to answer or plead to the declaration or com- 
plaint of the plaintiff." Where the ground of removability 
is prejudice or local influence, it directs that the applica- 
tion be made ** at any time before the trial " of the cause. 
It is probable that the omission of the words *« or final 
hearing," in this connection, was intentional, and that it was 
the design of Congress to assimilate the practice, in respect 
to this class of cases, to the rulings upon the similar lan- 
guage in the Act of 1875. At any rate it will be necessary 
to consider the decisions rendered under both the former 
Acts, 1867 and 1875. 

§ 118. We shall first consider the time when the ap- 
plication must be made in all those cases which are removed 
on grounds other than the specific claim of prejudice or 
local influence. And here, it is said, ** by the true con- 
struction of the new act, a defendant must file his petition 
within the time in which, by the laws of the State or the 
rules of the State court, he is required to serve or file his 
original answer or plea, not within the time when he is re- 
quired or may elect to file an amended or supplemental 
answer." ^ In other words, it is the evident design of the 
statute that the petition must be filed not later than the time 
when the defendant is required to make his first responsive 
allegation to the initiatory pleading on the part of the 



2 Fed. Rep. 740, McCrary, J. See also on this point, Blackwell v. 
Braun, 1 Fed. Rep. 351; Whitehouse v. Ins. Cos., 2 Fed. Rep. 498; 
Gurnee v. County of Brunswick, 1 Hughes, 270, followed Forrest v. 
Edwin Forrest Home, 1 Fed. Rep. 469, March, 1880 (S. D. N. Y., Blatch- 
ford, J.) ; Malley v. Ins. Co., 51 Corn. 486. 

1 Woolf V. Chisolm, 30 Fed. Rep. 881. As to equity practice, see Gavin 
V. Vance, 33 Id, 84. As to what will have the effect of a rule to answer, 
see McKeen v. Ives, 35 Id, 801 . 
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plaintiff, whether his resp^aise takes the form of a plea 
(such as the general issue), or a dettiarrer, or an " answer" 
under the reformed codes of procedure or in equity. But 
under some systems the statutory time for answering may 
be extended by stipulation ; and in such case the defendant's . 
right to petition for removal will not be lost at the end of 
the original statutory time, but will last till the expiration 
of the extended time.^ 

§ 119. It seems to have been thought at one time that 
if the defendant had merely entered an appearance, without 
pleading or demurring, and sought a removal, the cause was 
not then in such a condition as to be capable of removal — 
that the fact of a controversy mus't affirmatively appear.^ 
But the doctrine of the later decisions is undoubtedly the 
correct one, viz.: that where the defendant has appeared, 
and, although he has filed no plea or demurrer, is not yet in 
default for want of pleadings, the court is bound to presume 
that there is a controversy, and a removal is proper.^ 

1 SimoQson v. Jordon, 30 Fed. Rep. 721. Under the New York Code 
of Procedure, the defendant must serve his answer by the twentieth day* 
after service of the complaint, unless the time is extended by order of 
court or by written stipulation. Held^ that an oral agreement between 
the parties to the effect that the suit, which ^^ was only brought as a 
stalking-horse to beguile third parties,'' was not to be pushed and that 
no answer would be required, was not such an extension as was provided 
for by either the laws of the State or the rules of the State court, and 
that a petition for removal filed after the twenty days were up came too 
late, under the provisions of the Act of 18S7. Dwyer v. Peshall, 32 Fed. 
Rep. 497. 

» Stanbrough v. Griffin, 52 Iowa, 112. 

8 *'We are inclined to think that, where nothing to the contrary 
appears, the court ought to presume, from the fact that a suit has been 
commenced, that there is a controversy between the parties. If the 
defendant has made a default, or if, having appeared, he has admitted 
the justice of the plaintiff 's claim, in either case there is no controversy; 
but where the plaintiff has brought his suit and the defendant has ap- 
peared, and, not being in default for want of pleadings, has petitioned 
for a removal under the Act of Congress, we think we are bound to pre- 
sume that there is a controversy. The presumption in every case is, 
where a suit is brought, that there is a controversy between the parties, 
unless the contrary appears from the record.'* McCrary, J., in Bailey 
V. Ins. Co., 12 Reporter, 577; Hodson v. Railroad, 12 Reporter, 41. 
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§ 120. New Trial — Reversal in Supreme Coiirt. — The 

decisions under the Acts of 1866 and 1867, that a removal 
may be applied for after a verdict has been set aside and a 
new trial granted, or the judgment of the trial court has 
been wholly reversed and a trial de novo awarded, are 
wholly inapplicable under the Act of 1875, which requires 
the petition for removal to be made before or at the term 
at which the cause could be^r^^ tried and before the trial 
thereof. It is expressly decided that when a cause has been 
tried in a State court, but that court has granted a new 
trial, and, before the second trial transpires, the plaintiff 
takes proceedings to remove the cause into the Federal 
court, the removal comes too late, under the Act of 1875 ; 
for <<trial," as there used, means ^^first trial." ^ So also 
where judgment has been rendered against some of the 
defendants and an appeal has been taken to the State 
Supreme Court, an application on the part of the other 
defendants for a removal will not be granted. * And after 
trial of a cause in the State court, reversal of the judgment 
by the State appellate court, and remand of the same to the 
trial court for re-trial, it is too late to remove on the ground 
of a separable controversy.* 

In regard to the construction of the ''local prejudice 
clause" of the Act of 1887, the authorities are by no means 
harmonious. Judge Deady has held that an application for 
removal under this clause, if made while the case is pend- 
ing for trial, is made ''before the trial thereof," within the 
intent of the Act, although there may have been any num- 
ber of mistrials or trials in which the verdict was set aside 
or the jury disagreed.* The effect of this ruling would be 
to leave the time for removal, on this ground, exactly as it 
stood under the Act of 1867. But we conceive this view 
can not be reasonably sustained. It seems more probable 

^ Neudecker v. Rosenbaum, 19 Blatchf. 35; Holland y. Chambers, 110 
U. S. 59; Young v. Andes Ins. Co., 3 Cent. L. J. 719. 
2 Mooney v. Agnew, 2 McCrary, 89. 
« Core V. Vinal, 117 U. S. 347. 
< Fisk V. Henarie, 32 Fed. Rep. 417. 
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that the omission of the words '*or final hearing" from this 
clause was not accidental, but evinces an intention of the 
legislators to make the practice under the new law conform 
to the interpretation put by the courts upon the Act of 
1875, where, as we have seen, "the trial" means the first . 
or original trial. And it has been so held.^ 

§ 121. CommencemeDt of Trial. — If we accept the 
latter view, it is clearly too late to apply for the removal 
after a trial has once begun, although it may result in a 
mistrial, or in a verdict or judgment that may be set aside 
with an order for a new trial. Accordingly, it has been 
held, under the Act of March 3, 1875, that the application 
for removal must be made before the trial on its merits, or 
on a question which results in a final judgment or decree^ . 
commences. It is therefore too late to apply for the re- 
moval after the pleadings have been read and the evidence 
submitted, and before the argument has begun. ^ And an 
application filed after a cause is called for trial and the 
plaintiff has announced himself ready, and time is granted 
to the defendant to apply for a continuance, is too late.^ 

§ 122. Decision on Demurrer. — As we have already 
seen,^ an argument and decision on a demurrer is not re- 
garded as a "trial or final hearing," within the meaning of 
those words, as used in the Removal Acts of 1866 and 1867. 
But the Supreme Court, in construing the Act of 1875, has 
decided, in terms too plain to be mistaken, that as a de- 
murrer to a complaint on the ground that it does not state 
facts sufficient to constitute a cause of action raises an issue 
which involves the merits, a trial of such issue is a trial of 
the action, within the meaning of that statute, and after a 

^ Lookoat Mountain R. R. y. Houston, 32 Fed. Rep. 711. 

2 Lewis V. Smythe, 2 Woods, 177. 

3 Watt V. White, 46 Tex. 338. See, on this point, the following decis- 
ions: Gurnee v. County of Brunswick, 1 Hughes, 270; followed Black- 
well v. Braun, 1 Fed. Rep. 351 ; Whitehouse v. Ins. Companies, 2 Fed. 
Rep. 498; Chicago, etc. R. R. Co. v. Welch, 44 Iowa, 665 (1876) ; Barber 
v. St. Louis, etc. R. R. Co., 43 Iowa, 223; Phoenix Life Ins. Co. v. 
Saettel, 33 Ohio St. 278. 

< Supra, § 110. 



y 
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decision on the demurrer it is too late to apply for a re- 
moval of the cause. ^ And a similar ruling has been made 
under this clause of the Act of 1887, where defendant's de- 
murrer to the bill WHS overruled on appeal by the Supreme 
Court of the State. It was held that the hearing and de- 
termination of a demurrer is a "trial" within the meaning 
of that statute.^ 

So in a case where it appeared that, prior to the removal 
of the suit, four separate demurrers to the complaint were 
put in, raising an issue of law and not one of form, and, 
on a hearing, were overruled with leave to answer ; after- 
wards, one of the demurring defendants removed the cause. 
On this state of facts it was held, that the hearing on the 
issue of law was a trial, and that the removal was too late,* 
But it is apprehended that this rule would not be applied 
to a demurrer pointing merely to formal or technical de- 
fects.* 

§ 123. Removal after Default. — So, under the Act of 
1875, a cause can not be removed after a default has been 
entered and before the default has been set aside, even 
though the service was by publication, and the default has 

1 AUey v. Nott, 111 U. S. 472; Scharff v. Levy, 112 U. S. 711 ; Gregory 
V. Hartley, 113 U. S. 742; Wilson v. Rock Island Paper Co., 20 Fed. 
Rep. 705. Though see Miller v. Tobin, 18 Fed. Rep. 609. 

3 Lookout Mountain R. R. v. Houston, 32 Fed. Rep. 711. 

8 Boyd V. Gill, 21 Blatchf . 543. 

^ Construing the word ^^ trial, ^' as used in section 3 of the Act of 1875, 
in reference to the time when the removal must be applied for. Woods, 
Circuit Judge, in Lewis v. Smythe, 2 Woods C. C. 117, 118, 119, says : 
''By the word 'trial,' as used in the statute, I do not understand the 
argument, investigation or decision of a question of law merely, unless 
it is decisive of the case, and the question results in a final judgment or 
decree. The decision of the court on a demurrer, for instance, or on 
exceptions to the sufiiciency of a plea, which is followed by amendments 
or new pleadings, and which does not end the case, is not the trial meant 
by the statute.*' The trial meant is one which " inyolves the facts of the 
case ; and whenever the investigation of the facts of a case simply, or the 
facts in connection with the law, is entered upon by the court alone, or 
by the court and jury, the trial may be said to have begun.'' The peti- 
tion must be filed not only before " the trial is completed and ended, 
but before it commences." 
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not been made absolute.^ Under the practice in New York, 
where a cause is noticed for trial in a State court, and is on 
the calendar, but is not tried, an application to remove the 
cause to the Federal court is made too late.* If the term at 
which the cause could otherwise be first tried is one which 
occurs during the time a trial of the cause is stayed by an 
order from the State court, that is not such a term as is 
meant by the statute.^ 

But where a judgment is obtained against a non-resident 
on service by publication, and subsequently the judgment 
is opened, and the defendant demurs and pleads, he may 
then have the cause removed.* But in a case where, ten 
years after a default was entered, the judgment was opened 
on condition that '^ no dilatory or technical plea or defense 
be interposed," it was held that defendant was not entitled 
to remove the cause. '^ 

§ 124. Wliere the only objection in the Federal court 
to the removal is that the application was not made in the 
jState court in time^ this objection may undoubtedly be waived 
by acquiescence, or even the failure of the other party to 
make it the ground of an objection to the jurisdiction of the 
Federal court in proper time; and it will be waived, we 
think, unless the objection be made by the party entitled to 
make it, before he takes any affirmative action in the Fed- 
eral court, or voluntarily submits himself to its action.® In 

^ McCallon y. Waterman, 4 Cent. L. J. 413; Bright v. Railroad, 1 Abb. 
New Ca8. 14 ; (for a criticism on this question, and a discussion of the 
question whether a default is a *< trial '^ within the meaning of the Act of 
1875, see 4 Cent. L. J. 592) ; Berrian y. Chetwood, 13 Reporter, 135. No 
removal after admission of claim by stipulation filed. Keith y. Levi, 2 
Fed. Rep. 743, McCrary, J. 

* Stough v. Hatch, 8 Reporter, 7. 

8 Warren v. Pennsylvania R. R. Co., 13 Blatchf. 231 (1876). See 
Bright V. Milwaukee, etc. R. R. Co., 1 Abb. New Cas. 14 (1876) ; For- 
rest V.Edwin Forrest Home, 1 Fed. Rep. 459 (S. D. N. Y), Blatch- 
ford, J. 

< Smith V. Life Asso'n., 14 Reporter, 319. 

* Friese v. Ins. Co., 107 Pa. St. 134. 

* The objection that the application to remove the cause was not made 
in time may be conclusively waived by submitting to the jurisdiction of 
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one case, the mere failure to move to remand at the same 
term at which the record was filed, the party making the 
motion not having taken any steps in the cause after its 
removal, was held not to preclude making the objection at 
the next term.^ 

§ 125. The Act of March 3, 1875, section 2, extends, 
inter alia ^to ^^ any suit * * now pending ;^^ and by sec- 
tion 3 the petition for removal must be filed in the State court 
" before or at the term at which said cause could be first 
tried, and before the trial thereof." It has been contended 
that the general language of the Act, " now pending," does 
not include cases where, prior to the passage of the Act, a 
term of the State court had passed, at which the cause 
might have been tried, though it was not; nor to cases where 
there had been a trial prior to the passage of that Act, and 
a new trial had been ordered, and the cause was pending 
for such re-trial when the Act took effect. But the Federal 
Circuit Courts have uniformly and, we think, properly de- 
cided otherwise, and have held that causes which might 
have been tried before the passage of the Act of March 3, 
1875, but were not, and which were pending for trial when 
that Act went into operation, as well as causes once tried, 
but in which a new trial had been ordered, and which were 
pending, ready for re-trial when the Act took effect, are 
removable,^ if the application therefor be made after the 

the Circuit Court by taking testimony and by delaying the objection for 
an unreasonable time. French v. Hay, 22 Wall. 244; Ames v. Colorado 
Central R. R. Co. (Dist. Col.), 9 Ch. L. N. 132 (1876) ; s. c, 4 Cent. L. 
J. 199; Young v. Andes Ins. Co. (S. D. Ohio, Swing, J.), 3 Cent. L. J. 
719 (1876). 

^ See opinion of Yaple, J., in Kaufman y. McNutt (Sup. Court of Cin.), 
3 Cent. L. J. 408; Kain v. Texas Pacific R. R. Co. (under Act of July 
27, 1868, E. D.Texas, Duval, J.), 3 Cent. L. J. 12 (1876) ; Carrington v. 
Florida R. R. Co. (Benedict, J.) , 9 Blatchf. 467 (1872). 

A plaintiff, by delaying for over a year after the removal of a cause, 
before moving to remand it, loses his right to insist that the petition for 
removal was not filed in time. Miller v. Kent, 20 Blatchf. 508. 

2 Crane v. Reeder (Emmons, Circuit Judge), 15 Alb. L. J. 103, deny- 
ing correctness of the contrary decision of the Supreme Court of Michi- 
gan, 28 Mich. 527; Andrews, Exec. v. Garrett (Swing, Dist. Judge), 3 



§125 REMOVAL OF CAUSES. 137 

passage of the Act and within the time therein required.^ 

Cent. L. J. 797; «. c, Ch. L. N. (January 8, 1876), 132; Mer. & Manuf. 
Bank v. Wheeler (Johnson, Circuit Judge), 3 Cent. L. J. 13; Hoadley 
V. San Francisco (Sawyer, Circuit Judge) , 8 Ch. L. N. 134. The decisions 
in the 8th Judicial Circuit have always been in accordance with this 
view. See Sims v, Sims (N. D. I^. Y.), Dec, 1879, Blatchford, J.; 
Phoenix Ins. Co. v. Walrath, 16 Fed. Rep. 161. 

As to right to a second removal of the same cause, after it has once been 
remanded, see McLean y. Railroad, 16 Blatchf . 309. 

^ Ames V. Railroad, supra. 
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CHAPTER XIX. 



MODE OF MAKING APPLICATION FOR REMOVAL BOND, ETC. 

§ 126. Under the Revised Statutes, Section 639, the 

applicant for the removal must file his petition therefor ^ 
stating the grounds for the removal, and ofer in the State 
court good and sufficient surety for his entering in the Cir- 
cuit Court, on the first day of the next session, copies of 
the process (proceedings) against him, and of all pleadings, 
depositions and other proceedings in the cause, etc. This 
petition is not required to be verified. 

§ 127. Under the Act of 1867 (Revised Statutes, sec- 
tion 639, subdivision 3), there is required, in addition to 
the petition for removal, an affidavit of prejudice or local 
influence^ which, wherever possible, should be made by the 
party himself; or, if the petition is on behalf of a cor- 
poration, by the president or manager or other proper of- 
ficer, or by some person authorized to control the case.^ 

1 See Anon., 1 Dillon, 298, note ; Trust Co . v. Maquillan, 3 Dillon, 379, 
380, where Mr. Justice Miller is reported as saying : ^^I am not impressed 
with the soundness of the argument that, because corporations can not 
make an affidavit, except through the proper officers, they were not 
within the contemplation of Congress. I think that the proper officers 
of corporations may make the necessary affidavit to procure the re- 
moval." 

The president^ and perhaps the general manager of a railway company, is 
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The decisions upon the point whether an attorney may make 
the affidavit in any case, or what officers of a corporation 
may make it, are few.^ 



_prtmafacie authorized to make the required affidavit in such a case. 
Minnett V. Milwaukee, etc. Railway Co., 3 Dillon C. C. 460 (1875). In 
Kain v. Texas Pacific R. R. Co., 3 Cent. L. J. 12, the petition for re- 
moval was verified by the solicitor of the corporation defendant, author- 
dzed to appear and conduct suits for it in the State of Texas ; no ques- 
tion was made as to his authority or right to file and verify the petition, 
which was under the Act of July 27, 1868 (Revised Statutes, § 640). 

The superintendent of a railroad company having, as incident to his of- 
-fice as such, no authority to represent the company in judicial proceed- 
ings, the Supreme Court of Massachusetts decided that such an officer, 
^unless specially authorized by the corporation, had no power to make 
the affidavit of local infiuence or prejudice required by the Act of 1867, 
and on this ground held, that the State court rightfully refused to trans- 
fer the cause. Gray, C. J., observed: "The petition may doubtless be 
•signed, and the affidavit made, by some person authorized to represent 
the corporation. But the authority of any person assuming to represent 
•it must appear. No officer of a corporation, unless specially authorized, 
'has power to bind the corporation, except in the discharge of his ordi- 
nary duties.^' Mahone v. Manchester, etc. R. R. Corp., Ill Mass. 72 
(1872) . 

The affidavit must be in substantial accordance with the words of the 
^statute. An omission of the words and does is fatal, from an affidavit for 
the removal of a cause on account of local prejudice, as that he has 
Teason to and does believe that, etc., and renders it insufficient. Balti- 
'more, etc. R. R. Co. v. New Albany R. R. Co., 53 Ind. 597. 

The c^ffldavit of local prejudice or influence, under the Act of 1867, may 
^be taken and certified in conformity toith the laws of the State, as there is no 
Act of Congress regulating this subject. Bowen v. Chase, 7 Blatchf . 265. 

^ An application under the Act of Congress of 1867, for the removal of 
•a cause into the United States Circuit Court, may be made by a corpo- 
ration of another State, through its authorized agent or attorney. Mix v. 
Andes Ins. Co., 74 N. Y. 53 ; Shaft v. Phoenix Life Ins. Co., 67 N. Y. 544. 
In the case of Mix v. Andes Ins. Co., the court say, by Earl, J. : ^^It is 
^true that, literally speaking, a corporatix)n can not believe nor have mo- 
tives o^ knowledge. Yet a corporation can legally entertain malice, be 
guilty of fraud, libel, and other torts. Notice to its managing agents is 
notice to it ; and their motives and knowledge and belief may be attrib- 
uted to it. We do not think there was any purpose in the phraseology 
used to exclude corporations from the benefit of the Act. A corpora- 
tion could make the required affidavit, as it would do any other act, by 
its authorized agent, and this view is sanctioned by respectable author- 
ity. Ins. Co. V. Dunn, 19 Wall. 214; Loan Co. v. McQuillan, 3 Dill. 379; 
Minnett v. R.R. Co., 3 Dill. 460; Shaft v. Ins. Co., 67 N. Y. 544. The de- 
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[It has recently been held that, under subdivision 3 of 
§ 639, Rev. Stats., the affidavit as to prejudice or local influ- 
ence, in the case of a petition for removal by a natural 
person, must be made by the party hiniFelf ; it can not be 
made by his agent or attorney or any other person in his 
behalf.* But this decision proceeds upon the express lan- 
guage of the statute — '*if he makes and files in said court," 
etc. In the corresponding clause of the Act of 1887 no 
affidavit at all is required, though it is undoubtedly good 
practice to apply for the removal upon proper aflSdavits. 
Hence, no express direction being given, there is no such 
ground for holding that the aflSdavit must be made by the 
party in person, if it can equally well be made by another 
in his behalf.] 

As the party himself is a non-resident, and may not be 
as well advised as his local agent or attorney as to the exist- 
ence of local influence or prejudice, there would seem to be 
no reason for requiring the affidavit in all cases to be made 
by the party ; and some parties, as infants or persons non 
compotes mentis^ could not make it. If an attorney or agent 
makes the affidavit, it is good practice to state why it is not 
made by the party himself .^ 

cision in Cook v. Bank, 62 N. Y. 96, that a corporation could not make 
the affidavit, was merely pro forma to facilitate the final disposition of 
the cause. In this case, the bond was sufficient in form and sul^stance. 
The court to which it was presented could not arbitrarily reject it with- 
out specifying a cause. An orderly administration of justice requires 
that the defects should be pointed out, so that they can be remedied. 
Taylor v. Shaw, 54 N. Y. 76; Fisk v. R. R. Co., 6 Blatchf. 362, 380; 
Bowen v. Chase, 7 lb. 255. The petition and affidavit contain all the 
facts which the statute requires to be stated therein. But it is objected 
that the affidavit, which was made in Ohio, was not properly certified as 
required by ch. 133, LL. 1869, so as to authorize it to be read on the mo- 
tion at special term. It was not properly certified; but the objection 
should have been taken when the affidavit was read ; and, not having 
been taken then, it was waived. The cause having been removed, the 
court bad no jurisdiction thereafter to proceed in the action." 

1 Duff V. Duff, 31 Fed. Rep. 772. Compare Hart v. New Orleans, 14 
Fed. Rep. 180. 

2 The party seeking to remove the cause must "make and file" the af- 
fidavit ; if he does not, and there is no reason given therefor, an affidavit 
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Under the Act of 1867, it was held not necessary to state 
in the affidavit the reasons or facts showing the local in- 
fluence or prejudice, for this was not a traversable matter 
either in the State or Federal court. ^ And we think the 
same is true of an affidavit filed under the new Act. True, 
it must now be " made to appear'' to the Circuit Court that 
the defendant will not be able to obtain justice in the State 
courts by reason of local prejudice; and it is no longer his 
mere belief as to its existence that will entitle him to re- 
move. But, as elsewhere stated, it is apprehended that a 
formal affidavit, g.lleging in direct terms the existence of 
such prejudice or influence, would be a sufficient ^W/wa 
facie showing of the necessary facts to bring the case within 
the cognizance of the Federal court, after which, such 
allegation may be traversed like any other, and the truth 
be examined.^ 

§ 128. Underthe Act of March 3, 1876, the removal is 
fected by the proper party making and filing, in the State 
>urt, a petition in the suit to be removed, setting forth 
lerein the grounds for the removal. The practice remains 
he same under the Act of 1887,, except in cases removed 
)n the ground of local prejudice. In respect to the latter, 
the application must now be made to the Federal court, not 
the State court, and no bond or transcript of the record is 
required to accompany it.^ But in all other cases the new 
Act, while making changes as to thQ parties who may re- 
move and the time of removal, leaves the procedure for 
effecting the removal unaltered. The petition for removal 
is not required to be verified.* But it is certainly good 
practice to have it verified by some proper person. 

by liis agent or attorney is insufficient. Where the agent and attorney 
swears that ^'Aehas reason to and does believe,'* it was held not to be 
sufficient. Cooper v. Condon, 15 Kans. 672. 

^ Anonymous, 1 Dm. 298, note ; Meadow Valley Mine Co. v. Dodds, 7 
Nev. 143; Quigley v. Central R. R., 11 I^ev. 360; Loffler v. Insurance 
Co., 1 Week. I^otes, 346. 

2 Supra, § 63. 

8 Supra^ § 62. 

* Connor v. Scott, 4 Dillon, 242; Merchants', etc. Bank v. Wheeler, 3 
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Petitions for removal usually state not only the grounds- 
for the removal arising from the citizenship or the nature 
of the subject-matter, but also that the amount in dispute 
exceeds the requisite jurisdictional sum. Where, however, 
the amount is shown by the pleadings in the case to exceed 
this sum, it is not necessary, although it is not improper, 
to make a statement in the petition for the removal as to 
the sum or value in dispute.^ The petition for removal 
should be carefully framed, and in removals under the Re- 
vised Statutes, section 639, the prudent practitioner will 
follow the exact language of the statute in stating the- 
grounds for the removal.* 

§ 129. An amendment of a petition for removal, to 
show citizenship, in order to give jurisdiction, is not a 
matter of right, and should not in general be permitted; 
because it would be liable to give rise to conflicts of juris- 
diction.^ A petition for the removal of a suit is defective 
in statins: that the petitioners are residents in another State; 
residence is not synonymous with citizenship;* but an 
amendment would probably be allowed in this instance. 
The allegations of the petition for removal are jurisdic- 
tional, and they must be positive and certain; and the 
allegation that the defendant is an alien, '* as plaintiff is 
informed and verily believes," has been held insuflScient.^ 

Cent. L. J. 13, per Johnson, Circuit Judge; Houser v. Clayton, 3 Woods 
C. C. 373. 

lAbranches v. Scliell, 4 Blatcli. 256; Turton v. U. P. B. R. Co., a 
Dillon, 366. 

2 Railway Co. v. Ramsey, 22 Wall. 328, where the requisites, function 
and effect of the petition for removal are tersely stated by the Chief Jus- 
tice. Amory v. Amory, 36 N. Y. Superior Ct. 520. See also the Removal 
Cases, Appendix. 

8Endy v. Insurance Co., 24 Fed. Rep. 657; MacNaughton v. Rail- 
road, 19 /d. 881. 

* Brock V. Doyle, 18 Fla. 172; Kelly v. Houghton, 23 Fed. Rep. 417. 
And an affidavit for the removal of a cause which states that a certain, 
firm is a resident of a different State from the one in which the defend- 
ant resides is insufficient; the name and residence of each member ot 
the firm should be clearly stated. Adams v. May, 27 Fed. Rep. 907. 

« Wolff V. Archibald, 14 Fed. Rep. 369. 
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§ 130. It has been decided by some of the State courts^ 

that the petition for the removal must expressly state that 
the parties were citizens of the respective States at the time 
the suit was commenced^ and that it is not sufficient to state 
it in the present tense, or as of the time when the petition 
for removal was made or filed.^ It has been expressly held 
by the Supreme Court of the United States that, where the 
removal is under section 12 of the Judiciary Actj the peti- 
tion for removal must, in connection with the record, affirm^ 
atively show that the plaintiff was, at the commencement 
of the suit, a citizen of the State in which the suit i& 
brought.^ This view is open to some doubt. It overlooks 
the purpose of the Constitution and of Congress in provid- 
ing for removals, which was to give a resort by the non- 
resident party to a tribunal in which the citizen of the State 
should have no advantage over him. It is inconsistent with 
several adjudications under the later Acts.^ Whatever 
may be the law on the point, the careful attorney will state 
in his petition for removal that the plaintiff, when the suit 
in the State court was commenced, was and still is a citizen 
of the State in which the suit is brought, etc., etc. 

§ 131. At the time the earlier editions of this work 
were issued there was good ground for stating, upon the 
authorities, that, so far as concerned a removal under the 
Act of 1875, it was sufficient if the requisite citizenship 
existed at the date of the timely filing of the petition ; and 
that it was unnecessary for such petition to show that the 



1 Pechner v. Phoenix Ins. Co., 6 Lans. 411; Holden v. Putnam Fire 
Ins. Co., 46 N. Y. 1; Indianapolis, etc. B. B. v. Risley, 59 Ind. 60; 
Sayings Bank v. Benton, 2 Mete. (Ky.) 240; People v. Superior vJourt, 
34 ni. 356; Taple>' v. Martin, 116 Mass. 275 (1874) ; Rawle v. Phelps (E. 
D. Mich. 1879), 8 L. Bep. 356; Weed Sewing Machine Co. v. Smith, 71 
m. 204 (1873). 

« Ins. Co. V. Pechner, 95 U. S. 183 (1877), affirming on this point the 
judgment of the Court of Appeals of New York ; whether the same con- 
struction is applicable to the Acts of 1866, 1867 and 1875, the court says 
that it gives no opinion. 

« Johnson v. MoneU, 1 Woolw. 390; McGinnity v. White, 3 Dillon, 
350. 
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plaintiff was, at the commencement of the suit in the State 
court, a citizen of a State other than that in which the de- 
fendant resided.^ But since that time the Supreme Court 
has decided, in explicit terms, that the requisite diversity 
of citizenship of the parties must exist both at the time the 
suit is begun and when the petition for removal is filed, and 
that this rule applies equally to section 639 of the Revised 
Statutes, and the Act of 1875.* (And since the Act of 
1887, so far as concerns this point uses exactly the same 
language as the Act of 1875, it follows that this rule ap^ 
plies also to the new Act, and is equally imperative as the 
law now stands.) And this decision must be regarded as 
practically overruling the previous authorities to the con- 
trary. Hence, for example, if the original parties were 
citizens of the same State, but the executor of one of them, 
in whose name the suit is continued, resides in another 
State, this furnishes no ground for removal.* .The neces- 
sary citizenship must affirmatively appear in the pleadings 
or elsewhere in the record to give jurisdiction to the Fed- 
eral court.* 

§ 132. Where it is sought to remove a suit on the ground 
that it is one ''arising under the Constitution, or laws or 
treaties of the United States" (Act of March 3, 1887, sec- 
tion 2), it should appear from the pleadings or the petition 
for the removal, or both, that the case is one of this char- 
acter .'^ If this does not appear from the pleadings, that is, 
from the averments of facts therein or the nature of the 
case made thereby, then it must be made to appear by the 

^ McLean v. Bailroad, 16 Blatchf. 309; Jackson v. Mutual Ins. Co., 3 
Woods, 413; «. c, 60 Ga. 423; Johnson v. Monell, 1 Woolw. 390; McGin- 
nity V. White, 3 Dillon, 360; Curtin v. Decker, 11 Reporter, 290. 

« Gibson v. Bruce, 108 U. S. 561 ; Houston & Texas B. R. v. Shirley, 

111 U. S. 358; Akers v. Akers, 117 U. S. 197; Goodnow v. DoUiver, 21 
Reporter, 449; Rawle v. Phelps, 2 Flip. 471 ; Frelinghuysen v. Baldwin, 
22 Blatchf. 1 ; Beebe v. Cheeney, 11 Reporter, 360. 

8 Brinckerhoff v. Morris Canal Co., 17 Reporter, 4. 

< Mansfield, etc. R. R. v. Swan, 111 U. S. 379; Hancock v. Holbrook, 

112 U. S. 229. 

« McFadden v. Robinson, 22 Fed. Rep. 10. 
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petition for the removal ; and the Circuit Judge for the 9th 
Circuit, in a recent opinion, where the point is carefully 
examined, has reached the conclusion, and enforced it by 
very persuasive arguments arising from the delay, incon- 
venience and abuse which would follow from a different 
practice, that the petition for the removal must state the 
facts (unless they appear in the pleadings) which show the 
case to be one of Federal cognizance and that it is not suf- 
ficient to state generally that the case is one arising under 
the Constitution or Laws of the United States.^ 

§ 133. Surety — Bond. — Under section 639 of the Revised 
Statutes, good and suflScient surety is to be offered in the 
State court, at the time of filing the petition for the re- 



Trafton V. Nougues, 4 Sawyer, 178 (1877); 13 Pac. Law Rep. 49; 
s, c, 4 Cent. L. J. 228. After stating the delay and obstruction to the 
administration of justice, which would result from allowing the peti- 
tioner for the removal to effect it on his mere statement that the case was 
one arising under the Constitution or Laws of the United States — the 
duty of the Federal court to remand the cause at any stage when its non- 
federal character appears — the territorial extent of the Federal jurisdic- 
tion — the increased cost of litigation in the Federal courts — the abuse of 
the right by unscrupulous persons, to obtain delay or to harass their ad- 
versary — Mr. Circuit Judge Sawyer concludes his opinion, in the case 
just cited, as follows : "In view of these, in my judgment, weighty con- 
siderations, therefore, I think it of the highest importance to the rights 
of honest litis;ants, and to the due and speedy administration of justice, 
that a petition for transfer should state the e^xxict facts, and distinctly 
point out what the question is, and how and where it wUl arise, which 
gives jurisdiction to the court, so that the court can determine for itself 
from the facts, whether the suit does really and substantially involve a 
dispute or controversy within its jurisdiction. Whenever, therefore, the 
record fails to distinctly show such facts in a case transferred to this 
court, it will be returned to the State court, and under the authority 
given by section 5, at the cost of the party transferring it. If I am wrong 
in my construction of the Act and the recent decisions of the Supreme 
Court, the statute, section 5, happily affords a speedy remedy by writ of 
error, upon which this decision and the order remanding the case may 
be reviewed without waiting for a trial, and the question may as well be 
set at rest in this case as in any other. It is of the utmost importance 
that a final decision of the question be had as soon as possible. If coun- 
sel so desire, I will order the clerk to delay returning the case till they 
have an opportunity to sue out and perfect a writ of error." 

(10) 
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moval, for the petitioner's ''entering in the Circuit Court 
on the first day of its next session copies of the process, 
etc." This is substantially the requirement in this regard 
of the Act of March 3, 1875 (section 3), except that the 
surety is to be given by a "bond" which is conditioned, 
not only for the entering of a copy of the record of the 
State court in the suit, but for "paying all costs that may 
be awarded by said Circuit Court, if said court shall hold 
that such suit was wrongfully or improperly removed 
thereto." And if the bond does not contain a condition to 
pay costs, it is insufficient, and this omission is not supplied 
by a stipulation in the bond "to do such other appropriate 
acts as by the Act of Congress in that behalf are required," 
for the payment of costs is not an act required by the 
statute.^ But if the Federal court should hold that the suit 
was removable, it would not probably dismiss or remand it 
because the bond was otherwise irregular or informal.^ 
This section has been construed by the learned Circuit 
Judge of the 7th Circuit, who holds that "it did not intend 
that the suit should be dismissed or remanded on account of 

1 Harrold v. Arrington, 64 Tex. 233; Sheldrick v. Cockcroft, 27 Fed. 
Rep. 579; Torrey v. Grant Works, 14 Blatchf. 269. 

^ Section 5 of the Act of March 3, 1875. The defendants, under the 
Act of 1789, must give several, or joint and several bonds, and not joint 
bonds — so held by Potter, J., in Hazard v. Durant, 9 R. I, 602, but 
queered Sufficiency of bond under Act of March 3, 1875, see The Removal 
Oases, po8t^ Appendix "A." 

A case was remanded by Gresham, J., because the bond did not com- 
ply with the Act of 1867, the penal sum being left blank, and because it 
did not contain the conditions required by the Act of 1875. Burdeck v. 
Hale, 8 Ch. L. N. 192, 7 Biss. 96 (1876). 

Where the party seeking a removal presents a bond apparently ample, 
the State court (assuming that that court may insist upon ^^a good and 
sufficient bond") can not arbitrarily refuse to receive the bond, and refuse 
to remove the case without giving the party an opportunity to correct 
the bond or make it ample. In an action where the claim was less than 
^600, and where a bond for 1^2,000, in due form, with two sureties who 
justified in the sum of 84,000 each, was presented, which the court refused 
to accept, without stating any reasons, the appellate court reversed the 
judgment, and held that it could not assume, under the circumstances, 
that the lower court refused the bond, because not satisfied with the 
sureties. Taylor v. Shaw, 54 N. Y. 75 (1873) . 
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irregularities, provided it satisfactorily appears that the 
Circuit Court has jurisdiction .of the case."^ But if the 
removal was not applied for in time, this is not treated as 
an unimportant irregularity, and the uniform practice is to 
remand the case. This objection must, however, be made 
seasonably, or it will be deemed waived. ^ The foregoing 
remarks apply equally to the corresponding clause of the 
Act of 1887, except in so far as relates to a removal on the 
ground of local prejudice under that Act, where, as already 
stated {supra^ § 52), no provision is made for any bond. 
§ 134. The formalities prescribed by the Act of 1875 
are not conditions precedent to the jurisdiction of the Fed- 
eral courts, and a defect in the bond required by that Act 
may be cured by the substitution of a new bond upon mo- 
tion in the Federal court to amend. ^ And if the bond given 
for the removal of the action follows substantially the 
words of the statute and the legal effect is not varied, it is 
suflScient.* 

^ Osgood V. Chicago, etc. R. R. Co., 7 Ch. L. N. 241 ; «. c, 2 Cent. L. 
J. 276, and, on re-argument, 2 Cent. L. J. 283. See also Parker v. Over- 
man, 18 How. 137, 141. 

2 French v. Hay, 22 Wall. 244. 

8 Harris v. Railroad, 18 Fed. Rep. 833. 

* Ellis V. Railroad, 134 Mass. 338. The bond is not required to be exe- 
cuted by the petitioner himself, if it be executed by sufficient sureties. 
Stevens v. Richardson, 20 Blatchf . 53. 
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CHAPTER XX. 



EFFECT OF PETITION AND BOND FOR REMOVAL ON THE JURIS- 
DICTION OF THE STATE COURT. 

§ 135. The Removal Acts provide that, upon the filing 
of the proper petition and the offer of good and suflicient 
surety or bond, "it shall be the duty of the State court to 
accept the surety" (under the Acts of 1875 and 1887, ''to 
accept said petition and bond" ), "and to proceed no further 
in the suit" (under the Act of 1866, "no farther in the 
cause"), "against the petitioner for removal."^ If the 
case be within the Act of Congress, and the petition is in 
due form, accompanied with the offer of the required 
surety or bond, the statute is that the State court must ac- 
cept the surety or the petition and bond, and proceed no 
further in the case. Under such circumstances the State 
court has no power to refuse the removal, and can do noth- 
ing to affect the right, and its rightful jurisdiction ceases 

^ Rev. Stats., sec. 639. It is doubtful whether parties can remove a 
cause by a stipulation of the jurisdictional facts. At all events, the prac- 
tice should not be encouraged ; and where a minor was a party, it was 
held he was incapable of consenting to the removal, and the cause was 
remanded. Kingsbury v. Kingsbury, 3 Bissell, 60 (1871), Davis, Drum- 
mond and Blodgett, JJ., concurring. Further, as to effect of filing a 
sufficient petition and bond on the jurisdiction of the State courts see The 
Removal Cases, 100 U. S. 457; post^ Appendix. 
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eo instanti; no order for the removal is necessary, and ev- 
ery subsequent exercise of jurisdiction by the State court, 
including its judgment, if one is rendered, is erroneous.^ 

§ 136. In the last section, the words "its rightful 
jurisdiction ceases eo i^istaiiti'^ are purposely used; for 
while a subsequent judgment of the State court is undoubt- 
edly erroneous, it would perhaps be going too far to say 
that it is absolutely null and void. Sucha judgment should, 
on analogous principles, probably be held valid, at least for 
certain purposes, until reversed or set aside. Still, in many 
of the cases every subsequent exercise of jurisdiction of the 
State court is said to be null and void, and every step coram 
non judice. As to how far the subsequent proceedings in 
the State court have any validity, if a proper application 
for removal be refused, the reader is referred to the author- 
ities collected in the note.^ As remarked by Gray, C. J.: 

1 Taylor v. Rockefeller, 6 Rep. 226; 18 Am. L. Reg. (N. S.) 298; Mc- 
Murdy V. Ins. Co., 4 W. N. C. 18; Ficklin v. Tarver, 69 Ga. 263 (1879) ; 
Fulton V. Golden, U. S. C. C. N. J. (1879), 8 Reporter, 517; 20 Alb. L. J. 
229; Beery v. Chicago, etc. R. R. Co., 64 Mo. 533 (1877); Durham v. 
Southern Life Ins. Co., 46 Tex. 182 (1876) ; Blair v. West Point, etc. Co., 
7 Neb. 146; Shaft v. Phcenix Life Ins. Co., 67 N. Y. 544; St. Anthony's 
Falls Water Power Co. V. King, etc. Bridge Co., 23 Minn. 186 (1876); 
Fisk V. Union Pacific R. R. Co., 6 Blatchf. 362; s. c, 8 76. 243,299; 
Hatch V. Chicago, Rock Island & Pacific R. R. Co., G lb, 105; Matthews 
V. Lyall, 6 McLean, 13. The petition or application '*for removal is ex 
parte^ and depends upon the papers on which it is founded, and if they 
are regular and conform to the requirements of the statute, the (State) 
court has no discretion" — and the adverse party is not entitled to notice' 
of the time and place of presenting the petition. Fisk v. Union Pacific 
R. R. Co. (Nelson, J.), 8 Blatchf. 24S, 247 (1871) ; Ficklin v. Tarver, 59 
Ga. 263 (1877) . When a removal is granted, the cause is to be removed 
as of the date when the motion is made, and the papers should be cer- 
tified as of that date. Clark v. Delaware, etc. Canal Co., 11 R. [. 36. 

2 Herryford v. MIubl Ins. Co., 42 Mo. 151, 153, where it is said "they 
are coram non judice;*^ S. P. Akerly v. Vilas, 1 Abb. U. S. 284; «. c, 2 
Bissell, 110; Fisk V.Union Pacific R.R. Co., 6 Blatchf. 362; s. c. 8 i&. 
243, 299; Stevens v. Phcenix Ins. Co., 41 N. Y. 149. And compare with 
Kanouse v. Martin, 15 How. 198; Gk)rdon v. Longest, 16 Pet. 97; Ins, 
Co. V. Dunn, 19 Wall. 214; French v. Hay, 22 Wall. 250; Amory v. 
Amory, 36 X. Y. Superior Ct. R. 520; Bell v. Dix, 49 N. Y. 232; Stanley 
V. C, R. I. & P. R. R. Co. (Sup. Ct. of Mo.), 3 Cent. L. J. 430 (1876) ; 
Hadley v. Dunlap, 10 Ohio St. 1, 8, where the matter is discussed by 



^ 
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"Where a suit is legally removed into the Circuit Court of 
the United States, the jurisdiction of the State court over 
it ceases, and the suit is thenceforth to proceed to trial, 
judgment, and execution in the Federal courts, and can not 
be remanded to the State courts for any purpose. Such 
removal of a case from the State to the Federal courts for 
trial does not change the nature of the issue to be tried or 
the judgment to be rendered."^ 

§ 137. It is now well settled upon the authorities that 
if the cause is a removable one and the statutory requii»itions 
have been complied with, no order of the State court for 
the removal of the cause is necessary to confer jurisdiction 
on the Federal court, and no refusal of such an order by 
the State court can prevent the jurisdiction from attaching.^ 

Scott, J. ; Du Vivier v. Hopkins, 116 Mass. 125, 126 ; The Removal Cases, 
lOOU. S.457. 

1 Gray, C. J., in Du Vivier v. Hopkins, 116 Mass. 128, citing Kanouse 
V. Martin, 15 How. 198; Ins. Co. v. Dunn, 19 WaH. 214; Mabone v. Rail- 
road, 111 Mass. 72; West v. Aurora, 6 Wall. 139; Partridge v. Ins. Co., 
15 Wall. 573. And see Wilson v. Western Union Tel. Co., 34 Fed. Rep. 
561 ; Young V. Merchants' Ins. Co., 29 Id. 273. 

* Kern v. Huidekoper, 103 U. S. 485; Ins. Co. v. Dunn, 19 Wall. 214; 
Le Roux V. Bay Circuit Judge, 46 Mich. 189; Hatch v. Railroad, 6 
Blatch. 105. 

The doctrine of the text to the effect that, if the petition for the re- 
moval presents a case within the Removal Acts, and is made in due time 
and accompanied with the proper surety, no order for the removal is 
necessary y is very strongiy combated by Chancellor Cooper in the South- 
ern Law Review for April, 1877. This learned writer contends that, un- 
der such circumstances, the jurisdiction of the State court continues, 
"until it has finally parted with it by the necessary order," and, per con- 
sequence that the Circuit Court can in no case acquire jurisdiction, un- 
less the State court has ordered the removal. N'o authority is cited for 
this position, except the case of the Railway Co. v. Ramsey, 22 Wall. 
328, which it is a mistake to suppose decided any such proposition ; and the 
Chief Justice, in the language referred to, probably had no such thought 
in his mind. The doctrine that an order of removal in such a case is not 
necessary to the jurisdiction of the Circuit Court is universally accepted 
in those courts, and is constantly acted on. The Acts of Congress speak 
of no order of removal being necessary ; some of the Acts distinctly 
provide for the cases proceeding in the Federal court, notwithstanding 
the State court or clerk may refuse to send or furnish copies of the 
record ; and the Act of 1875 (sec. 7) provides for a writ of certiorari to 
enforce, not only the removal of a cause which the State court has or- 
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On the other hand, an order of the State court, purport- 
ing to remove the cause will not divest that court of juris- 
diction, nor confer it upon the Federal court, if the suit is 
not properly removable.^ In such a case the order is 
erroneous, and the State court has the authority, at a sub- 
sequent term, if all the parties are present and no objection 
is made, to vacate and set aside such irregular and erroneous 
order, and proceed with the cause .^ It is equally well set- 
tled that no notice of a petition for removal need be given 
to the adverse party .^ 

§ 138. The right of removal, having once become per- 
fect, can not be taken away by any subsequent amendment 
by the opposite party in the State or Federal court, or by 
a release of part of the debt or damages, or otherwise.* 
Nor can the State court stay proceedings for the removal 
until the costs are paid, or award costs, or issue execution 
for costs.^ And, further, where a defendant has filed the 
proper application and bond for the removal of the suit, in 
a case where he had a legal right to remove, the jurisdic- 

dered to be removed, but of any cause '^removable under the Act," 
where the parties entitled to a removal '^have complied with the pro- 
visions of this Act for the removal of the same." It would contravene 
the plain purpose of this provision to hold that a certiorari could right- 
fully issue only in cases where the State court had ordered the removal, 
or that it would be an answer to the writ for the State court to return 
that it had refused to order the removal. 

^ Kaiser v. Railroad, 11 Reporter, 554. 

2 Larson v. Cox, 18 Pac. Rep. 892. See also Winchell v. Coney, 54 
Conn. 24. 

sErisman v. Pidcock, 62 How. Pr. 327; Stevens v. Richardson, 12 
Reporter, 678. 

* Jones V. Foreman, 66 Ga. 371 ; Wellman v. Howland Coal Works, 19 
Fed. Rep. 51; Kanouse v. Martin (amendment), 15 How. 198; 8. c, 1 
Blatchf . 149 ; Ladd V. Tudor, 3 Woodb. & Minot, 325 ; Muns v. Dupont, 
2 Wash. C. C. 463; Akerly v. Vilas, 1 Abb. U. S. 284; «. c, 2 Bissell, 110; 
Hatch V. Rock Island, etc. R. R. Co., 6 Blatch. 105; Fisk v. Union 
Pacific R. R. Co., 6 lb, 362; s. c, 816. 243; Roberts v. Nelson (amount), 
8 Ih, 74; Gordon v. Longest, 16 Pet. 97; Matthews v. Lyall (as to right 
to dismiss), 6 McLean, 13; Wright v. Wells, Pet. C. C. 220; Stanley v. 
C, R. L & P. R. R. Co., 3 Cent. L. J. 430. 

* Mayor v. Cooper, 6 Wall. 250; Penrose v. Penrose, 1 Fed. Rep. 479 
(S. D. of N. Y., 1880), Benedict, J. 
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tion of the Federal court will not be affected by the subse-. 
quent death of the defendant, and the execution of the 
appeal bond by his executor.^ 

§ 139. If the petition in connection with the plead- 
ings does not show that the case is removable^ the jurisdic- 
tion of the State court is not ousted, and its subsequent 
proceedings, if it refused to order the removal, would not, 
it is supposed, be void or erroneous.^ 

And the same principle would apply, probably, if no 
security or bond whatever was offered and no removal 
ordered, since in that event the prescribed conditions for 
the removal have not been complied with ; but it is doubt- 
ful, especially under the Act of 1875, whether it belongs 
to the State court to judge of the suflBciency of the surety 
offered, and to refuse a removal because the surety or bond 
is not sufficient, and exercise jurisdiction subsequently on 
that ground alone. ^ 

§ 140. In the case of Osgood v. Chicago, etc. R. R. 
Co.,* the petition and bond for the removal of the cause 
were filed in the vacation of the State court with the clerk. 



^ Garrett v. Bonner, 30 La. Ann. 1305. 

2 Gordon v. Longest, 16 Pet. 97; Insurance Co. v. Dunn, 19 Wall. 214; 
Kanouse v. Martin, 14 How. 23; Stevens v. Phcenix Ins. Co., 41 N. Y. 
149; Holden v. Putnam Fire Ins. Co., 46 N. Y. 1 ; Savings Bank v. Ben- 
ton, 2 Met. (Ky.) 240; Blair v. West Point Co., 7 Neb. 146. 

8 See nisiprius opinion of Morton, J., in Bank v. King Wrought Iron 
Bridge Co., 2 Cent. L. J. 505, denying Osgood v. Chicago, etc. R. R. Co., 
infra; s. c, in U. S. Circuit Court, 2 Cent. L. J. 616. See /&., 679, 730. 
The ruling of Drummond, J., in Osgood's case, approved; Jones v. 
Amazon Ins. Co., 9 Ch. L. N. 68, and Ruckman v. Ruckman, U. S. Cir- 
cuit Court, N. J., N'ixon, J., dissented from in Mayo v. Taylor, 8 Ch. L. 
N. 11. The mere filing of a petition and bond, unverified and unaccom- 
panied by any proof of the facts of citizenship relied upon, does not oust 
the State court of jurisdiction. Delaware, etc. Co. v. Davenport, etc. 
Co., 46 Iowa, 406. See same case on error, ''The Removal Cases," 100 
U. S. 457. See also dictum of the Chief Justice in Railway Co. v. Ram- 
sey, 22 Wall. 328, that " if, upon tlie hearing of the petition, it is sustained 
by the proof, the State court can proceed no further," but quasre^ 
whether the State court can hear and determine whether the proofs sus- 
tain the petition. 

4 2 Cent. L. J. 275; s. c, 7 Ch. L. N. 241. 
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and it was held that this, without any action of the court 
as to the suflSciency of the petition or bond, ipso facto ^ de- 
prived the State court of jurisdiction — the suflSciency of 
these (under the Act of 1875) being for the Circuit Court. 
Judge Druramond says: «' It is true that, under the 
statute, the bond must be good and sufficient security ; but 
it does not declare that it shall be approved by the judge. 
It requires the State court to accept the petition and bond, 
and proceed no further in the case."^ The fifth section 
of the Act of March 3, 1875, tends to confirm the view that 
the State court is not authorized to make a judicial inquiry 
into and decision on the sufficiency of the hond. Its de- 
termination, however, that a sufficient j^tition is not suffi- 
cient, can not deprive the Federal court of jurisdiction. So 
its determination that an insufficient petition is sufficient, 
while it is not immaterial, especially if accompanied with 
an order for removal, will not conclude that question, and 
it will be the duty of the Federal court, on motion, to re- 
mand the cause .^ 

§ 141. There is no maimer of doubt concerning the 



^ But a late case holds that a filing of the petition and bond with the 
clerk of the State court is not sufficient, as the court itself has a right to 
pass upon them, and the cause will be remanded. Shedd v. Fuller, 36 
Fed. Rep. 609. 

2 Urtetiqui v. D'Arcy, 9 Pet. 692. The court receiving an application 
for the removal of a cause into the United States Circuit Court can not 
arbitrarily reject the bond tendered^ if sufficient in form; the cause of rejec- 
tion must be specified. Upon appeal, therefore, such a bond must be 
assumed to have been sufficient, if not otherwise stated. Mix v. Andes 
Ins. Co., 74 N. Y. 53. 

Where the petition for removal in connection with the pleadings fails 
to show that the case is removable, the court should deny the applica- 
tion. Blair v. West Point, etc. Co., 7 Neb. 146 (1878) ; New Orleans, etc. 
Co. V. Recorder, etc., 27 La. Ann. 291 (1875) ; Weed Sewing Machine 
Co. V. Smith, 71 111. 204 (1873) ; U. S. Sav. Inst. v. Brocksmidt, 72 Dl. 
370 (1874) ; Liverpool Ins. Co. v. McGuire, 52 Miss. 227 ; Hartford Fire 
Ins. Co. V. Green, 52 Miss. 332; McWhinney v. Brinker, 64 Ind. 360. 

The petition should state such facts as s)iow to the court the case falls 
within the category of removable causes. Anderson, In re, 3 Woods 
C. C. 124; Lalor v. Dunning, 56 How. Pr. 209; Tunstall v. Madison 
Parish, 30 La. Ann. 471; McMurdy v. Ins. Co.. 4 W. N. C. 18. 
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proposition that the papers must show on their face that the 
statutory requisitions have been complied with, and that the 
cause is a removable one, in order to effect a change of 
jurisdiction; but in cases where a diflSculty arises upon the 
facts, or which call for a construction of the statute, the 
question presents itself, which court is to judge whether the 
necessary conditions exist? Several of the State courts 
have distinctly asserted that they have the right to examine 
into the application for removal in order to ascertain 
whether a sufficient cause for removal exists, and to pass 
upon the sufficiency of the petition, and of the bond accom- 
panying the same.^ 

1 An^ier v. East Tennessee R. R., 74 Ga. 634; Texas & Pacific R. R. 
V. McAUister, 69 Tex. 349; McWhinney v. Brinker, 64 Ind. 360; Blair v. 
West Point, etc. Co., 7 Neb. 146 (1878). And see Wells, In re, 3 Woods 
C. C. 128; Anderson, In re, 3 Woods C. C. 124; Ind., etc. R. R. Co. v. 
Risley, 50 Ind. 60; Baltimore, etc. Co. v. New Albany, etc. Co., 53 Ind. 
597; Carswell v. Schley, 59 Ga. 17; Burch v. Davenport R. R. Co., 46 
Iowa, 449; State v. Johnson, 29 La. Ann. 399 (1877). In Carswell v. 
Schley, «ifpra, the court expresses the view, which has been generally 
held by the State courts, in the following language : 

"In Amory v. Amory, 95 U. S. 186, the Supreme Court of the United 
States distinctly recognizes the right of the State court to look into the 
petition for removal, and compare it with the statute. Such a right 
must exist of necessity. When the court in which a case is pending is 
called on to yield its jurisdiction on statutory conditions, said to appear 
on the face of certain documents presented to it, it must inspect the 
documents and determine whether the conditions appear or not. How 
else is it to know whether to retain the case or part with it? Whether 
to grant the application or refuse it? Whether to treat the case as still 
pending or out of court? The scheme of removal, ordained by the Act 
of Congress, is open and public. It is by petition. It contemplates a 
taking with leave, and not furtively by a sort of statutory larceny. The 
State court is to know of the proceedings for removal, and to see that 
they are such as the Act prescribes. When they conform to the Act, the 
court has no right or power to retain the case ; and when they fail to 
conform in any essential particular, it has no right or power to send the 
case away or order it removed. Until there is a sufficient petition there 
can be no transfer; and whether or not the petition, reading it in con- 
nection with the record, is sufficient, can and ought to be decided, in the 
first instance, by the court whose duty it is to accept it. The acceptance 
or rejection of the petition involves a decisioil upon its sufficiency. The 
laws of the United States are the laws of every State, and are to be ad- 
ministered by State courts no less faithfully than their own local enact- 
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Thus, in a recent Massachusetts decision, it is said : ''The 
question whether the petitions for removal present a case 
in which this court is obliged by the Constitution and Laws 
of the United States to surrender its jurisdiction and pro- 
ceed no further in the cause, is one which must be deter- 
mined by this court in the first instance, though subject to 
revision by the Supreme Court of the United States on writ 
of error." ^ A somewhat different view of the question is 
presented by a late ruling of the appellate court of New 
Jersey, where it is held that, whether a cause has been in 
fact removed from a State court to the Federal court, by 
the proceedings taken to effect its removal, may be decided 
by either court; but in case of a conflict of decisions the 
decision of the Federal court will prevail, and if it be ulti- 
mately held that the Federal court had obtained jurisdiction 
over the cause, the proceedings in the State court subse- 
quent to the filing of the petition, if they be not considered 
void as being coram non judice^ will at least be reversed as 
erroneous.^ 

§ 142. On the other hand, the doctrine of the Federal 
trial-courts is clearly to the effect that the question of juris- 
diction belongs to them alone. Thus it is said by Judge 
Nelson : "In cases where the proceedings are in conformity 
with the Act, the removal is imperative both upon the State 
and Circuit Court; and if the facts [upon which the removal 
is based] are seriously contested, it must be done in a 
formal manner, by pleadings and proofs, in the latter court. 

ments. All Acts of CoDgress that speak constitutionally should be 
obeyed without hesitation or reluctance; they are part of our supreme 
law. As ultimate questions, what they mean and how they are to be 
administered, are for decision by the Federal judiciary; but this does 
not relieve the State tribunals from taking their due part in construction 
and administration. Conflicting constructions need not be anticipated. 
On the contrary, the presumption is that statutes which are common to 
two governments will be understood by the tribunals of both to utter 
the same voice." 

1 Broadway Nat'l Bank v. Adams, 130 Mass. 431, Gray, C. J., citing 
Stone V. Sargent, 129 Mass. 503. 

a Union Bank v. Dodge, 42 I^. J. L. 316. 
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The question of jurisdiction (in such a case) belongs to the 
Federal court, and must be heard and determined there." ^ 
Some of the rulings of the United States Supreme Court, with- 
out going to the length here laid down, apparently incline in 
this direction, and recapitulate certain general principles ap- 
plicable to the subject.'^ But the latest utterance of that court, 
upon the point in question, is much more positive. It is there 
held that if any issue of fact is made upon the petition, 
that issue must be tried in the Circuit Court. *' Inasmuch 
as the petitioning party," say the court, *' has the right to 
enter the suit in the Circuit Court, notwithstanding the 
State court declines to stop proceedings, it is easy to see 
that, if both courts can try the issues of fact which may 



^ Nelson, J., in Dennistoun v. Draper, 5 Blatcbf. 336 ; Taylor v. Rocke- 
feller, 7 Cent. L. J. 349; Cobb v. Ins. Co., 3 Hughes, 452; Osgood v. 
Railroad, 2 Cent. L. J. 275. And see Forncrook Mfg. Co. v. Barnum 
Wire Works, 54 Mich. 552; Van Horn v. Litchfield, 70 Iowa, 11; Byson 
V. McPherson, 71 Iowa, 437. 

2 Stone V. South Carolina, 117 U. S. 430, where Waite, C. J., says : *'A 
State court is not bound to surrender its jurisdiction of a suit on a peti- 
tion for removal until a case has been made which, on its face, shows 
that the petitioner has a right to the transfer. It is undoubtedly true 
that, upon the filing of the petition and bond — the suit being removable 
under the statute^— the jurisdiction of the State court absolutely ceases, 
and that of the Circuit Court of the United States immediately attaches ; 
but still, as the right of removal is statutory, before a party can avail 
himself of it, he must show upon the record that his is a case which 
comes within the provisions of the statute. ♦ ♦ The mere filing of a 
petition for the removal of a suit which is not removable does not work 
a transfer. To accomplish this the suit must be one that may be re- 
moved, and the petition must show a right in the petitioner to demand 
the removal. This being made to appear on the record, and the neces- 
sary security having been given, the power of the State court ends and 
that of the Circuit Court begins. All issues of fact made upon the peti- 
tion for removal must be tried in the Circuit Court, but the State court 
is at liberty to determine for itself whether, on the face of the record, a 
removal has been effected. If it decides against the removal, and pro- 
ceeds with the cause, notwithstanding the petition, its ruling on that 
question will be reviewable here after final judgment, under § 709 of the 
Revised Statutes. If the State court proceeds after a petition for re- 
moval, it does so at the risk of having its final judgment reversed, if the 
record on its face shows that when the petition was filed that court 
ought to have given up its jurisdiction." 
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be made on the petition for removal, the record from the 
two courts brought here for review will not necessarily 
always be the same. The testimony produced before one 
court may be entirely different from that in the other, and 
the decisions of both courts may be right upon the facts as 
presented to them respectively. Such a state of things 
should be avoided if possible, and this can only be done by 
making one court the exclusive judge of the facts. Upon 
that question there ought not to be a divided jurisdiction. 
It must rest with one court alone, and that, in our opinion, 
is more properly the Circuit Court. "^ 

§ 143. The confused and conflicting state of the au- 
thorities on the question renders it difficult to formulate 
satisfactory rules. But it is submitted that much of the em- 
barrassment will be cleared away by a proper understanding 
of the manner in which the jurisdiction of the State court 
comes to an end. In this respect there seems to be a mis- 
apprehension in the minds of several of the courts, as evi- 
denced in the use of the words *'^surrender its jurisdiction,^^ 
This implies a deliberate exercise of volition on the part 
of the State court, whereas, in reality, its jurisdiction (and, 
therefore, its choice in the matter) is instantly terminated 
by the mere fact of the filing of papers which disclose a 
removable cause, and which comply with the statutory re- 
quirements. If, therefore, this state of facts does in 
reality exist (in advance of a judicial determination of it), 
the State court no longer has even so much jurisdiction as 
will enable it to inquire into the sufficiency of the applica- 
tion. On the other hand, if this state of facts does not in 
reality exist, then a decision upon the petition by the State 
court is unnecessary, since even its ruling that the removal 
had been duly effected could not divei?t it of jurisdiction, 
nor confer jurisdiction upon the Circuit Court. On princi- 
ple, the following conclusions may fairly be reached: 

1. If the record discloses a removable cause, and the other 
conditions have been complied with, the jurisdiction of the 

1 BurUngton, C. R. & X. R. R. v. Duun, 122 U. S. 513. 
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State court ceases and that of the Federal court attaches, 
without any further proceedings, and for all subsequent 
purposes. 

2. If the papers show that the cause is not removable, the 
party is not entitled to removal, and the original jurisdic- 
tion is not disturbed. 

3. In cases of doubt, the decision of the State court (if 
it proceeds to make one), will be reviewable on error in the 
Supreme Court of the United States ; but the better prac- 
tice is for the State court to refrain from further steps in 
the action, and to await the determination of the Circuit 
Court on a motion to remand. 
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CHAPTER XXI. 



EFFECT ON THE JURISDICTION OF THE FEDERAL COURT. 

§ 144. '*Upon the copy of the record of the suit being 
entered as aforesaid in the Circuit Court of the United 
States/' the provision is, '' that the cause shall then pro- 
ceed in the same manner as if it had been originally com- 
menced in the said Circuit Court." " And the copies of 
the pleadings shall have the same force and effect, in every 
respect and for every purpose, as the original pleadings 
would have had by the laws and practice of the courts of 
the State, if the cause had remained in the State court. "^ 

§ 145. The Courts of the United States are not required 
to take any suit, until in some form their jurisdiction is 
made to appear of record. This rule applies to suits coming 
to them by removal, as well as to those in which they issue 
the original process .^ 

In respect to the disclosure of jurisdiction on the record, 
the petition for removal can be taken as part of the record, 
only so far as it states facts which may be regarded as 
legally consistent with the pleadings of the parties, and 
within the purview 'of the issue, if one has been made 
between them.* And the mere consent of parties can not 

1 Revised Statutes, § 639. And see Act March 3, 1S75, §§ 3, 6, as 
amended by Act of 1887. 

2 American Bible Society v. Grove, 101 U. S. 610. 
8 Rothschild v. Matthews, 22 Fed. Rep. 6. 
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confer upon the Federal courts the jurisdiction to hear and 
determine a case which the parties agree to remove there 
from a State court, unless the statutory requisites exist.^ 
The jurisdiction of the Federal court, to which a cause has 
been removed, relates back to the time of the original 
service of process.^ 

No new pleadings are in general necessary in the cause 
after its removal to the Federal court,^ though it may often 
be advisable, especially in equity cases, to file new plead- 
ings. We have before referred to this subject.* The prac- 
tice after removal is to be the [same, as if the cause had 
been originally brought in the Federal court, includins; the 
power to allow amendments.^ Amendments^ in respect to 
jurisdictional facts, have sometimes been allowed.^ 

Thus, where the defendants are described in a petition for 
removal as '* residents " of another State, instead of '* cit- 
izens," an amendment may be allowed, if no injustice can 



1 People's Bank v. Calhoun, 102 U. S. 256. 

2 Owens V. Railroad, 20 Fed. Rep. 10. 

8 Dart V. McKinney (Act of 1866) , 9 Blatchf . 359 (1872) , Blatchford, J. ; 
Merchants' Nat. Bank v. Wheeler, 13 Blatchf. 218 (1875) ; Bms v. New 
Orleans, etc. R. R. Co., 13 Blatchf. 227 (1875) ; supra, chap. 14, and cases 
cited. In removals under the Judiciary Act, the defendant is not in 
default for not pleading in the State court, and he may plead in the Cir- 
cuit Court. Webster v. Crothers, 1 Dillon C. C. 301 (1870). 

* Supra ^ chap. 14, and cases there cited. 

5 Suydam v. Ewing, 2 Blatchf. 359 (1852), Betts, J.; Akerly v. Vilas, 
5 Ch. L. N. 73; supra^ chap. 14, and cases cited. 

6 See Winnemans v. Edgington, 27 Fed. Rep. 324. In another case, 
in the original petition, the plaintiff, by mistake of his attorney de- 
scribed himself as a citizen of the State where the suit was brought ; he 
obtained a removal of the case on the ground that he was a citizen of 
another State, and in the Federal court he was permitted by Mr. Justice 
Bradley to amend his petition and state his true citizenship, both then 
and when the suit was commenced, and to make new parties defendant, 
with respect to matters properly pertaining to the original cause of 
action. Barclay v. Levee Commissioners, 1 Woods C. C. 254; Houser v. 
Clayton, 3 Woods C. C. 373. In Hodgson v. Bowerbank, 5 Cranch, 303, 
the court having decided that the objection to the jurisdiction (the de- 
fendant being described in the record as '* late of the District of Mary- 
land," instead of a citizen of Maryland) was fatal, the " record was after- 
wards amended by consent." Parker v. Overman, 18 How. 137. 
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result therefrom.^- But, in general, after a cause has been 
brought from the State court no change, by aniendments, 
in the relationship of the parties can give jurisdiction not 
disclosed by the original proceedings.^ 

§ 146. The jurisdiction of the Circuit Court does not, 
probably, attach until the record of the State court is en- 
tered therein. If it be entered before the time, it has been 
made a question whether it will then attach. For some 
purposes it would seem that it might; as, for example, if 
it became necessary meanwhile to issue an injunction or 
appoint a receiver (which should be done, however, only 
upon notice), in order to protect the rights of the parties, 
or to preserve the property in litigation. After a cause is 
duly removed, the jurisdiction of the Federal court is not 
lost for want of an averment of citizenship in the bill of 
complaint origmally filed, or in the amendments thereto, 
which were made in the Circuit Court.^ 

§ 147. The doctrine of the most recent decisions seems 
to be as follows: Upon the filing of the petition and bond 
required by the statute, the suit being removable, the juris- 
diction of the State court absolutely ceases, and that of 
the Circuit Court immediately attaches, in advance of the 
filing in the latter of the transcript from the former; nor 
will a failure to file the transcript within the time prescribed 
by the statute have the effect to restore the jurisdiction of 
the State court.* Therefore, when the proper proceedings 
for the removal of a cause have been taken in the State 
court, the Circuit Court has jurisdiction of the cause for 
the purpose of granting a provisional remedy, before the 
first day of the next term on which the party removing the 
cause is required to enter a copy of the record.^ 

1 Glover v. Shepperd, 15 Fed. Rep. 833. 

2 Walser v. RaHroad, 19 Fed. Rep. 152. 
8 Briges V. Sperry, 95 U. S. 401. 

* National Steamship Co. v. Tugman, 106 U. S. 118; McCuUough v. 
Large, 18 Reporter, 40. 

* Commercial Bank v. Corbett, 5 Sawyer, 172. But the jurisdiction of 

(11) 
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§ 148. By express provisions of existing statutes attach- 
merits of property hold, bonds of indemnity remain valid, 
and writs of injunction continue in force, notwithstanding 
the removal, until dissolved or modified by the Circuit 
Court.^ This provision was, doubtless, enacted to obviate 
a different judicial construction which has been placed upon 
previous Removal Acts.^ 

the Federal court is not complete, so as to hear and determine the cause, 
before the day prescribed by the statute, although a transcript has been 
filed, ^x par ^6 Barnes ville, etc. R. R., 2 McCrary, 216. 

1 Rev. Stats., sec. 646; Act of March 3, 1875, sec. 4. Where a case 
has been rightfully removed from a State court, and the sheriff holds 
property under an attachment issued by that court, and one of the issues 
of law is as to whether the property attached was legally attached, and 
what privileges and ri^fhts the plaintiff may have to and in such prop- 
erty, the Circuit Court may issue an order directing the marshal to take 
the property from the sheriff and hold it for the Circuit Court. Fried- 
man V. Israel, 26 Fed. Rep. 801. 

2 See New England Screw Co. v. Bliven, 3 Blatchf . 240, but qucere? 
Barney v. Globe Bank (attachment holds the property after removal 
under the Judiciary Act, sec. 12), 5 Blatchf. 107 (1862). 

Attachment — Motion to Dissolve. — A motion to dissolve an attachment, 
when authorized by the local laws, may be made in the Circuit Court 
after the removal; and in the discretion of the court it may be renewed, 
although it was once argued and denied in the State court. Garden 
City Mfg. Co. V. Smith, 1 Dillon C. C. 305 (1870). As to custody and 
disposition of property attached, Dennistoun v. Draper, 5 Blatchf. 336. 

Injunction — Motion to Dissolve, — Under the Act of July 13, 1866 (14 
Stats, at Large, 171, sec. 67),Drummond, Circuit Judge, following the 
decision of McLean, J., in McLeod v. Duncan, 5 McLean, 342, held that 
an injunction issued by the State court was ipso facto dissolved by the 
removal of the cause into the Federal cour. — that Act making provision 
that ''all attachments made, and all bail and security given upon such 
suit or prosecution, shall continue in force," and saying nothing as to 
injunctions. See Hatch v. Chicago, R. I. & P. R. R. Co., 6 Blatchf. 105, 
holding same doctrine as to cases removed under sec. 12 of the Judiciary 
Act. But these decisions are no longer applicable, where there is an 
express statute provision, that injunctions granted by the State court 
continue in force after the removal of the cause, until dissolved or mod- 
ified by the Federal court. Where an injunction has been allowed by 
the State court upon a full hearing, and the cause is afterwards removed, 
while the Federal court may, under the Act of 1866, dissolve the injunc- 
tion, yet, where the motion to dissolve is on the same papers on which the 
^Tit was granted (this being in effect an application for re-argument of 
the motion made in the State court), leave to make such motion should 
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§ 149. HeDce, upon the removal of a eause from a State 
court, an injunction will not be dissolved upon the ground 
that the bill filed in such court was not verified according 
to law and the practice of courts of chancery.^ But the 
Federal court has power ^ upon removal, to modify an in- 
junction in the cause, although the cause be not for hearing 
until the first day of the next term.^ And it may dissolve 
a preliminary injunction granted ex parte by the State court 
before the cause had been removed therefrom.^ Again, 
where a receiver has been appointed by the State court 
upon an ex ^ar^e application, and the suit in which such 
appointment is made is subsequently removed to the Fed- 
eral court the latter may on cause shown vacate the ap- 
pointment and discharge the receiver.* In general, the 
Circuit Court does not sit as a court of errors in a cause 
removed from a State court, but it has the sam'fe power to 
reverse or modify interlocutory orders or decrees of the 
State court as the latter would have had, had the cause re- 
maind there, or as would exist if the cause had originated 
in the Circuit Court.^ When a cause is removed from a 
State court to a Federal court, the time in which an execu- 
tion can issue on a judgment or decree therein rendered 
depends upon Federal laws, not upon those of the State.^ 

first be applied for and obtained, before it can be made. ' Carrington v. 
Florida R. R. Co., 9 Blatchf. 468 (1872), Benedict, J. Orders made in 
State court, but not yet complied with, for production of books, etc., 
should be recognized and enforced after removal, unless modijied or set 
aside by the Federal court. Williams Mower, etc. Co. v, Raynor, 7Bisa. 
245. 

1 Smith V. Schwed, ^ McCrary, 441. 

2 Portland v. Railroad, 7 Sawyer, 122. 

8 Sharp V. Whiteside, 19 Fed. Rep. 156. 

* McHenry v. Railroad, 20 Reporter, 743. 

« Bryant v. Thompson, 27 Fed. Rep. 881. 

^ Nims V. Spurr, 138 Mass. 209. But where a defendant removed into 
the Federal court several attachment suits commenced against him by 
several plaintiffs in two State courts, held^ that the rule of distribution 
and of the priority of the liens would be the same as it would have been 
had judgments been entered in the State courts. Bankers' Tel, Co. v. 
Chicago Carpet Co., 28 Fed. Rep. 398. 
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§ 150. The proceedings had in a canse in a State conrt 

are not vacated by its removal.^ That is to say, when a 
cause is removed to the Federal court, all prior orders of 
the State court stand as adjudications in the cause; the 
Federal court does not sit as an appellate court upon such 
orders, and no further hearings can be had upon such mat- 
ters, except as the ordinary practice of the latter court may 
warrant; and motions pending in the State court and un- 
heard at the time of removal must be disposed of by the 
Federal court.^ The Act of 1875 carefully saves to both 
parties the benefit of all proceedings taken in the action 
prior to its removal from the State court; and, hence^ 
where an order had been obtained before the removal, re- 
quiring the defendant to appear and be examined aa a wit- 
ness before trial, it was held that the plaintiff was still 
entitled to proceed with the examination of the defendant.* 

1 Duncan v. Gregan, 101 U. S. 810. A removal of a cause from a State 
court to a Federal court is a change of venue and not an appeal, and any 
ruling on a demurrer in the State court is the same as though made in 
the Federal court. Davis v. St. L. & S. F. R. R., 25 Fed. Rep. 786. 

3 Milligan v. Lalance Mfg. Co., 21 Blatchf. 407; Bushnell v. Kennedy, 
6 Id. 362; Loomis v. Carrington, 18 Fed. Rep. 97; Brooks v. FarweU, 2 
McCrary, 220. 

8 Fogg V. Fisk, 19 Fed. Rep. 235. 
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CHAPTER XXII. 



REMANDING OF CAUSE TO THE STATE COURT. 

§ 151. If the petition for the removal and the copy 
of the pleadings or record in the State court, taken to- 
gether, do not show that the case was removable under the 
legislation of Congress ; or if they show that the removal 
was not applied for in time; or that any other substantial 
condition of the right of removal, such as value, has not 
been met or complied with, but the removal has, neverthe- 
less, been ordered, the other party may move to remand 
the cause to the State court, and it ought to be remanded 
accordingly. This was the uniform practice before the 
Act of 1875 ; but under the 5th section of that Act, while 
it is clear that a cause ought to be remanded which is not 
removable, or in which the right to a removal has been 
waived because not applied for in time, and the like, it is 
doubtful whether, if the record was in fact filed in the 
Federal court in time, defects connected with the giving of 
the surety or bond, or other irregularities which have not 
worked any prejudice, will be ground for dismissing or re- 
manding the case.^ This section (with the exception of its 

1 See supra, cbap. 18, as to time of applying for removal. WTien the 
case is one of Federal cognizance, the right to have the cause remanded, 
because of defects in mode of removal, etc., may be waived. But there 
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last paragraph, providing for an appeal to the Supreme 
Court) is not repealed by the Act of 1887; hence the 
authorities herein cited on the remanding of causes are 
equally pertinent under the new law. 

§ 152. The section last referred to makes it the duty of 
the Circuit Court to dismiss or remand the case, whenever it 
appears, to its satisfaction, that the '* suit does not really 
and substantially involve a dispute or controversy properly 
within the jurisdiction of the Circuit Court." In our judg- 
ment this is the test of Federal jurisdiction, and the one 
which ought to be applied to the complex and diversified 
cases which arise under the act of 1875, namely, if the real 
and substantial controversy is one between citizens of dif- 
ferent States, although incidentally and colLaterally there 
may be a controversy between some parties who may be 
citizens of the same State ; or if the case is one which arises 
under the Constitution or Laws of theUnited States, although 
not wholly depending thereon as before explained, the case 
is one of Federal cognizance, and should be retained ; other- 
wise, dismissed or remanded.^ When a cause is once 
removed, and there are no jurisdictional objections to its 
remaining, it will not be remanded for defects or irregular- 
ities that can be remedied, or have not worked any preju- 
dice to the opposite party .^ 

§ 153. The Circuit Court has power 9 and is required to 
remand a cause at any time, even before a formal trial of 
the plenary issues in it, whenever it appears that the court 



is no waiver of the right, where the ease is not really and substantially- 
one of Federal jurisdiction. Price v. Sommers, 8 Ch. L. N. 290. 

1 Kyan v. Young (U. S. C. C. N. D. Ind. 1879), 8 L. Rep. 229; 20 Alb. 
L. J. 79; 11 Ch. L. N"., 358. See the decision of the U. S. Supreme 
Court, in N'ew Orleans, etc. R. R. Co. v. State of Mississippi, Oct. Term, 
1880, printed in full in the Appendix. Failing to file record on or before 
the first day of next term of the Federal court, does not deprive the court 
of jurisdiction. Jackson v. Mutual Ins. Co., 3 W^oods C. C. 413 (1878) ; 
Hyde V. Phcenix Ins. Co., 2 Dill. 525. In such case the court has dis- 
cretion to remand or not, as to it shall seem most conducive. For a con- 
trary doctrine, see Bright v. Milwaukee R. R. Co., 14 Blatchf . 214. 

2 Dennis v. Alachua Co., 3 Woods C. C. 683. 
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has no jurisdiction of the suit.^ It is good practice to raise 
in limine^ by petition to remand, the question of the 
alleged improper or collusive joinder of a party, for the 
purpose of creating a case removable to the Circuit Court.^ 
The proper way in which to raise the objection that the 
Federal court has no jurisdiction of the cause removed is 
by a plea in abatement.^ And since it is the right and duty 
of the Federal court to remand a cause, upon ascertaining 
in any vva}'^ that it was not removable under the law, if the 
judge has reason to doubt the existence of the jurisdictional 
facts, he has a perfect right to examine the parties upon 
that matter, or to direct a plea in abatement to be filed and 
heard, in order to determine that question at the outset.* 
But still, if a- party allows a removal to be had, and the 
case proceeds to trial in the Federal court, he can not then 
raise jurisdictional objections by a motion to remand; he 
will be held to have waived any such objections.^ Thus, 
where the defendant removes the cause, and the plaintiff, 
at the time of appearing in the Federal court, does not 
suggest to it that the time had elapsed within which a re- 
moval could properly be had, nor move to remand, 
but demands a trial, he waives his right to raise 
the question in answer to defendant's bill to restrain 
the further prosecution of the suit in the State court.^ 
The suflSciency of the sureties on the bond for removal will 
not be inquired into by the Federal court on a motion to 
remand the case.' In all cases where there is doubt as to 



1 Mackaye v. Mallory, 19 Blatchf . 165. 

2 Pennsylvania R. R. v. Allegheny Valley R. R., 25 Fed. Rep. 113. 
And the right so to raise the question is not waived by reason of a prior 
unsuccessful motion to remand on juiisdictional grounds supposed to 
appear on the face of the record. Id, 

3 Clarkhuff v. Wisconsin, 26 Fed. Rep. 465. 

* Gribble v. Pioneer Press Co., 15 Reporter, 547. 

5 Davies v. Lathrop, 14 Reporter, 484. 

<* Baltimore & O. R. R. v. Ford, 35 Fed. Rep. 170. Where a removable 
suit has been properly removed, the consent of parties can not author- 
ise the Circuit Court to remand it. Lawton v. Blitch, 30 Fed. Rep. 641. 

7 Van Allen v. Railroad, 1 McCrary, 598. 



168 REMOVAL OF CAUSES. § 154 

the jurisdiction in a cause removed, the safer practice is to 
remand the cause to the State court.^ But if it appears 
that there is no averment of the diversity of citizenship 
necessary to give jurisdiction, the cause will not be re- 
manded, because it is not in fact in the Federal court; it 
will simply be dismissed.® 

§ 154. A party entitled to a removal may estop him- 
self to apply for it,^ or, having applied, may waive the 
right to a removal by his subsequent conduct in the State 
court.* But contesting the case in the State court, after it 
has erroneously refused to grant the application for a re- 
moval, is no waiver of the party's right.* A party to a suit 



1 Wolff V. Archibald, 14 Fed. Rep. 369. 

2 Merchants' Bank v. Brown, 17 Fed. Rep. 161. 

8 Executing bond to procure discharge from a writ of we exeat held to 
estopyhy its condition "to abide tbe decree of the State court" — the 
defendant who executed it to remove the cause to the Federal court. 
Hazard v. Durant et al. (Potter J.), 9 R. I. 602, 606. 

* Thus, after the denial of a petition for removal, an application for a 
change of venue on the ground of the prejudice of the judge amounts 
to a waiver of the petition for removal. First Nat. Bank of Wausau v. 
Conway, 67 Wis. 210. In another case, a petition and bond for removal 
were filed in the State court; no motion was made or entered, nor the 
attention of the court called to the fact, and the parties nearly a year 
afterwards went to trial on the merits. On appeal the court held, that 
the right to a removal could he waived^ and, under the circumstances, must 
be considered waived, though it was admitted that it would have been 
otherwise if the court had been cognizant of the petition, and that the 
party insisted on it, and had nevertheless ordered the trial to proceed. 
Home Ins. Co. v. Curtis, 32 Mich. 402; s. c, 3 Cent. L. J. 27 (^1875). 

* Insurance Co. v. Dunn, 19 Wall. 214; Gordon v. Longest, 16 Pet. 98; 
Kanouse v. Martin, 15 How. 198; Stevens v. Phoenix Ins Co., 41 N. Y. 
149; Hadley v. Dunlap, 10 Ohio St. 1; Stanley v. R. R. Co., 62 Mo. 508. 
Thus, an action at law, at issue in a State court, was called for trial, and 
might in the ordinary course have been tried. The defendant applied 
for a postponement. This was refused by the court, except upon terms 
of the defendant's consenting to a reference. This he refused to do; 
but afterwards, and before the trial was actually commenced, he con- 
sented to a reference of the same for trial, to a person named. The 
order was made accordingly; and the immediate trial, which otherwise 
must have taken place, was thus avoided. The defendant then took 
proceedings to remove the cause, under Rev. Stats., § 639, subdivsion 3, 
on the ground of prejudice and local influence. On a motion to remand, 
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may, in that particular suit, waive his right to remove the 
«uit to the Federal court ; and he may make such waiver 
after the suit is brought, not only by stipulation or agree- 
ment, but by conduct which is equivalent to a waiver.^ 

§ 155. Where two actiODS for the same cause are pend- 
ing in the State court between the same parties, proceeding 
to trial in one is a waiver of the right to remove the other.® 
And when a party to a suit in a State court, after the com- 
mencement of the suit, removes to, and becomes a citizen 
of the State in which the suit was brought, he loses his 
right to remove the cause under the Act of 1867.^ 

§ 156. Under Section 639 of the Revised Statutes, and 
under the Act of 1875, the defendant must give surety for 
his entering copies of the record on " the first day of the next 
session" of the Federal court — the latter Act providing 
further (section 7), that if the next term shall commence 
within twenty days after the application for removal, the 
party shall have twenty days, from the time of the appli- 
ijation, to file in the Federal court the copy of the record 
and enter his appearance therein. If this condition of the 
undertaking and bond is not complied with, the obligors 
would doubtless be liable on the bond ; and there may be 
such unexcused laches in the filing of the copy of the record 
of the State court — as where, without necessity or good 
reason, a term elapses, or the other party is prejudiced by 
the delay — that the Federal court will for this reason remand 
the case, even though it be one of Federal cognizance. Such 



held, that the defendant had waived his right to remove, under the sec- 
tion above named. Hanover Bank v. Smith, 13 Blatchf. 224. 

1 Hanover Nat'l Bank v. Smith, 13 Blatchf. 224. 

2 Evans v. Smith, 21 Fed. Rep. 1. 

^ Goodnow V. Grayson, 15 Fed. Rep. 1. So, if a cause pending in a 
State court against several defendants is removed thence to the Circuit 
Court on the petition of one of the defendants, under the Act of 1875, 
on the ground of a separate cause of action against the petitioning de- 
fendant, in which the controversy was wholly between citizens of dif- 
ferent States, it should be remanded to the State court if the action is dis- 
continued in the Circuit Court as to the petitioning defendant. Texas 
Transportation Co. v. Seeligson, 122 U. S. 519. 
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is the practice of the Federal courts, so far as we are ac- 
quainted with it.^ 

Time of Filing Record — Effect of Delay. — ^As in previous 
Acts, so under the Act of 1875, the party removing a cause 
must file the record on the first day of the next term of the 
Federal court, when the petition and bond for the removal 
were filed in the State court more than twenty days before 
the commencement of the next ensuing term of the Federal 
court ; and where it was filed on the fourth day of the 
term, instead of on the first day, and no suflScient reason 
for the delay is shown, and the delay has not been waived, 
the practice prevails, in Judge Blatchford's circuit, to re- 
mand the cause.^ It is believed that so strict a view is not 
held in all the circuits. 

§ 157. The true view is thus stated by the United States 
Supreme Court (in aflBirming the case cited from Blatch- 
ford); that while the failure of the defendant to file a copy 
of the record on or before the first day of the succeeding 
session of the Federal court does not deprive that court of 
jurisdiction to proceed in the case, yet the question whether 
it shall so proceed or not upon the filing of the copy, is for 

1 Svpra. chap. 18. Time of filing copies of papers. Where the petition 
for removal was tilled in February, 1874, and the next term of the Federal 
court was in April, 1874, and copies of the proper papers were not filed 
until August, 1875, the delay was such that the Federal court remanded 
the case, and held that the delay was not excused by the action of the 
State court in denying the petition, and the petitioner's action in the 
meantime in securing, by appeal to the State appellate tribunal, a re- 
versal of the order denying the removal. Clippinger v. Mo. Valley 
Life Ins. Co. (N. D. Ohio), 8 Ch. L. N. 115 (1875) ; but qucere, whether, 
under the circumstances, the delay was not sufficiently excused. If the 
record is not filed within the required time, the Federal court can not 
cure the defect. Cobb v. Globe, etc. Insurance Co , 3 Hughes, 452; 
Bright V. Milwaukee R. R. Co., 14 Blatchf . 214; Broadway v. Eisner, 13 
Blatchf. 366; McLean v. St. Paul & Chicago R. R. Co. (S. D. IST. Y.), 20 
Alb. L. J. 78. 

2 McLean v. St. Paul, etc. Railway Co., 16 Blatchf. 369 (1879), before 
Blatchford, J. See Kidder v. jFeatteau, 2 Fed. Rep. 616, where Judge 
McCrary states that delay creates a liability on the bond, but does not 
entitle the party as a matter of right to have the cause remanded. In this 
case the delay was forty-three days. 
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it to determine; and while it is undoubtedly within the 
sound legal discretion of the Circuit Court to proceed as if 
the copy had been filed within the time prescribed by stat- 
ute, yet it has a like discretion to inquire into the reasons 
assigned for the failure to comply in this respect with the 
law, and, finding them insuflBicient, to remand the cause. ^ 
And in a late case, where, through a misunderstanding be- 
tween the clerk of the court and the defendant's attorney, 
the record was not filed at the time required by law, it was 
held to be within the power of the Circuit Court, upon the 
imposition of terms accepted by the plaintiff, to permit the 
defendant to file the record at a subsequent term.^ 

§ 158. The motion to remand must be based upon the 
petition for removal and the record as it is sent up from 
the State court. And on motion to remand, the petition 
is the basis for jurisdiction ; but when the petition fails to 
state all the facts of jurisdiction, and refers to the plead- 
ings in the State court for the same, the Circuit Court ,vill 
look to them.^ If the petition, in connection with the 
record, is suflScient on its face, but states as ground of re- 
moval facts which are not true, as, for example, in regard 
to citizenship, or value, where the value does not appear in 
the pleadings, issue may be taken thereon in the Circuit 
Court by a plea in the nature of a plea in abatement;^ but 



1 St. Paul & Chicago R. R. v. McLean, 108 U. S. 212; Baltimore & 
Ohio R. R. V. Koontz, 104 U. S. 5. But see Stoutenburgjh v. Wharton, 18 
Fed. Rep. 1. In a case where the attorney, on inquiring at the office of 
the clerk of the State court as to when the next term would occur, un- 
derstood the information given him to be that it would occur at a later 
day than the actual day, it was held that this excuse was sufficient, and 
leave was given to file the record. Hall v. Brooks, 21 Blatchf. 167. 

2 Rowell V. Hill, 28 Fed. Rep. 433. And see Hall v. Brooks, 21 Blatch. 
167. 

3McLane v. Leicht, 27 Fed. Rep. 887. 

* Coal Co. V. Blatchford, 11 Wall. 172; Heath v. Austin, 12 Wall. 320. 
See Buttner v. Miller, 1 Woods, 620; Dennistoun v. Draper, 5 Blatchf. 
336; Galvin V. Boutwell, 9 Blatchf. 470. The party against whom the 
removal has been had may contest any allegation of fact on which such 
removal was based, by a plea in the nature of a plea to the jurisdiction 
of the Federal court, whether such allegation is contained in the plead- 



/ 
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such an inquiry can not be gone into in the State court.^ 
A plea in abatement to a petition for removal will not be 
tested by technical rules, but it is sufficient if it sets out 
fairly and with adequate certainty matters of fact which, if 
true, negative the jurisdiction of the Federal court .^ And 
it appears that when the allegations of the petition are thus 
traversed the burden is on the party at whose instance the 
suit was removed to establish the facts necessary to give 
jurisdiction to the Circuit Court.^ 

§ 159. Where the State court has ordered the removal 
improperly, the Circuit Court should remand the suit.^ If 
the State court has ordered the removal, although errone- 

ings proper or the petition for removal. McDonald v. Salem Mills Co., 
31 Fed. Rep. 577. See Laeroix v. Lyons, 27 Id, 403. If the case is not 
one of Federal cognizance, it must be dismissed or remanded at any 
stage when the fact appears or is duly established. Dennistoun v. 
Draper, 5 Blatchf. 336; Pollard v. Dwight, 4 Cranch, 421; Wood v. 
Matthews, 2 Blatchf. 370. 

1 Fisk V. Union Pacific R. R., 8 Blatchf. 243 (1871), Nelson, J.; Stew- 
art V. Mordecai, 40 Ga. 1. It is settled law that the facts stated as the 
ground of the removal can not be contested or inquired into in the State 
court. That inquiry belongs exclusively to the Federal court. The 
order of removal can not be reviewed by a State court. The remedy is 
in the Federal court on a motion to remand. Chamberlain v. Am. Life, 
etc. Co., 18 N. Y. Supreme Court, 370 (1877). 

In Knickerbocker Life Ins. Co. v. Gorbach, 70 Pa. St. 150 (1871), both 
parties seemed to concede the right of the State court to determine 
whether the facts stated in the petition for removal were true, and that 
question was tried and decided against the party applying for the re- 
moval, and the decision reversed by the Supreme Court of the State ; but 
this practice is in direct conflict with the Acts of Congress in this be- 
half. And see Railroad v. Dunn, 122 U. S. 513. 

2 Johnson v. Accident Ins. Co., 35 Fed. Rep. 374. 

8 Carson v. Dunham, 121 U. S. 421. And see Heath v. Austin, 12 
Blatchf. 320; Copeland v. Railroad, 3 Woods, 651. 

^ Act of March 3, 1875, sec. 5, referred to supra. Although the State 
court has ordered the removal, yet. if such order was improperly made, 
the Circuit Court should remand the cause, as it must determine for 
itself the question of jurisdiction. Field v. Lownsdale, 1 Deady, 288, 
Deady, J. When the Federal court orders a cause remanded to the 
State court, the Supreme Court of the State will not issue a writ of man- 
damus or other process to restrain the State court from proceeding with the 
cause^ until the party who attempted to transfer the cause to the Federal 
court can invoke the revisory power of the Supreme Court of the United 
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ously, its jurisdiction is at an, end until it is restored by the 
action of the Federal courts.^ If the Circuit Court errone- 
ously refuses to remand such a case, the proper remedy of 
the party is not by proceeding in the State court at the same 
time the cause is in the Circuit Court, but is alone in the 
Federal court ; the action of the Circuit Court in refusing 
to remand a cause being reviewable on error or appeal by 
the Supreme Court.'^ 

§ 160. Where the ^tsite comH asserts jurisdiction after 
a proper application for removal^ the question of jurisdic- 
tion is not waived by the party entitled to the removal, by 
reason of his appearing and contesting in the State court 
the claim or matter in dispute.^ If in such case the judg- 



States to compel such transfer, j^x parte State Ins. Co. of Ala., 50 Ala. 
464 (1874) . 

1 On the order of the Circuit Court remanding a cause which the State 
court had previously ordered to be transferred, th^ jurisdiction of the lat- 
ter court re- attaches^ and it may proceed therewith. Thacher v. Mc Wil- 
liams, 47 Ga. 306 (1872). 

2 Ins. Co. V. Dunn, 19 Wall. 214, 223; Gordon v. Longest, 16 Pet. 97; 
Act of March 3, 1875, sec. 5; Green v. Custard, 23 How. 484; Fasnacht 
V. Frank (effect of appeal), 23 Wall. 416 (1874). See 2 Cent. L. J. 290;. 
Ayers v. Chicago, 101 U. S. 184. See also New Orleans, etc. R. R. Co. v. 
State of Mississippi (U. S. S. C, Oct. Term, 1880), printed in fuUin the 
Appendix. 

Wherein a suit removed into the Circuit Court the papers were after- 
wards destroyed by fire, and the parties stipulated in writing that the 
cause was transferred in accordance with the statute in such cases provided, 
the Supreme Court will presume, in the absence of proof to the con- 
trary, that the citizenship requisite to give jurisdiction was shown in 
some proper manner, though it did not appear on the face of the plead- 
ings. R. R. Co. V. Ramsey, 22 Wall. 322. In a petition for removal it 
was stated that the parties "resided" in such and such States. The Su- 
preme Court said : " 'Citizenship' and 'residence' are not synonymous 
terms ; but as the record (in the Circuit Court) was afterwards so 
amended as to show conclusively the citizenship of the parties, the court 
below had, and this court have, undoubted jurisdiction of the case."^ 
Parker v. Overman, 18 How. 137, 141. 

8 Ins. Co. V. Dunn, 19 Wall. 214; Gordon v. Longest, 16 Pet. 98; Kan- 
ouse V. Martin, 15 How. 198; Stevens v. Phcenix Ins. Co., 41 N. Y. 149; 
Hadley v. Dunlap, 10 Ohio St. 1 ; Stanley v. C, R. I. & P. R. R. Co., 3 
Cent. L. J. 430; The Removal Cases, 100 U. S. 475; Goodrich v. Hun- 
ton, 29 La. Ann. 372 (1877) ; Erie R. R. Co. v. Stringer, 32 Ohio St. 468 
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ment of the State court be against him on the trial or hear- 
ing, he may appeal to the highest court of the State; and 
if the decision below is there affirmed, he may sue out a 
writ of error from the Supreme Court of the United States ; 
and if the record shows that the removal of the suit was 
improperly denied, that court will not examine into the 
merits of the case or generally into the record, but will 
reverse the judgment of the highest court of the State, 
with directions to reverse the judgment of the lower State 
court, and to order a transfer of the cause from that court 
to the Circuit Court of the United States, pursuant to the 
petition for the removal originally filed in such State court. ^ 

l^ew Orleaus, etc. R. R. Co. v. State of Mississippi, U. S. Sup. Court, 
Oct. Term, 1880, printed in fuU in the Appendix. 

1 State V. Johnson, 29 La. Ann. 399; Gaines v. Fuentes, 2 Otto, 10; s. c, 
3 Cent. L. J. 371, and see cases last cited. In the Atlas Ins. Co. v. By- 
rus, 45 Ind.133 (1873), the State court of original jurisdiction improperly 
refused to transfer the cause to the Federal court, and rendered judg- 
ment against the party entitled to the removal — on appeal, the Supreme 
Court of the State reversed tlie judgment and remanded the cause to the 
court below, with directions to sustain the application to remove the 
cause to the Circuit Court of the United States. 

The State courts have generally held, that an appeal lies to the 
appellate court of the State from an order for the removal of a cause to a 
Federal court, or from an order refusing such removal. State v. The 
Judge, 23 La. Ann. 29 (1871) ; Bryant v. Rich, 106 Mass. 180; Crane v. 
Reeder, 28 Mich. 527 (1874) ; Whiton v. Chicago & N. W. R. R. Co., 25 
Wis. 424; s. c, 13 Wall. 270; Darst v. Bates, 51 III. 439. See opinion of 
Gray, C. J., in Mahone v. Manchester, etc. R. R. Co., Ill Mass. 74; 
Hough V. West. Transp. Co., 1 Bissell, 425. But the courts in New York 
have decided otherwise, Stevens v. Phoenix Ins. Co., 41 N. Y. 149; Bell 
V. Dix, 49 N". Y. 232. See on this subject EUerman v. New Orleans, etc. 
R. R. Co., 2 Woods C. C. 120 (1875), (Woods, Circuit Judge) ; Ins. Co. 
V. Dunn, 19 Wall. 214; Ins. Co. v. Morse, 20 Wall. 445, and cases cited 
infra. 

But whatever may be the true view on this point, it is plain that, if the 
case is removable, and the application is in due form and in time, the 
Act of Congress gives " an unqualified and unrestrained ri^ht to a 
removal," and declares that the State court shall ^^ proceed no further in 
the suit;^'' and in such a case the State court, it seems plain, can not, 
after such application, allow an appeal to the appellate court of the 
State, and accept a supersedeas bond, which shall have the effect to pre- 
vent a removal to the Federal court pending such appeal. See Aljerly 
v. Vilas, 1 Abb. U. S. Rep. 284. This is undoubtedly the law under the 



§ 161 REMOVAL OF CAUSES. 175 

§ 161. When a cause is properly removed from a State 
court, and the State court nevertheless proceeds with the 
case and forces to trial the party upon whose petition the 

Act of 1875, which authorizes the Federal court to issue a certiorari to 
the State court, to which it would not be sufficient for the State court to 
return that an appeal had been taken to the appellate court of the State. 
Ellerman v. New Orleans K. R. Co. (Woods, Circuit Judge), 2 Woods 
C. C. 120 (1875) ; Ins. Co. v. Morse, 20 Wall. 445. 

If a removal has been applied for and denied, and the party persists in 
proceeding in the State court, Allen, J., in Bell v. Dix, 49 N. Y. 232 
(1872), conceding that the question of jurisdiction must be decided by 
the Federal Circuit Court, said, arguendo^ that the remedy of the party, 
who sought the removal which the State court denied, was to apply to 
the Circuit Court of the United States for the proper mandate staying pro- 
ceedings in the State court, and to compel a transcript of the record to be 
certified to the Federal court. If the other party claims that the cause 
has not, for any reason, been effectually removed, he should apply to the 
Federal court to remand the cause ; but the majority of the court con- 
curred in affirming the order of the special term denying the motion of 
the party who sought the removal, to stay in the State court further pro- 
ceedings in the action. In Fisk v. Union Pacific R. R. Co., 6 Blatchf. 
362, it was held that the Federal court would not, after the removal of the 
cause into it, stay proceedings in the State court, these being null and void. 
The ground of these determinations evidently Is, that if the removal 
was properly applied for it was useless to stay the proceedings in the 
State court, as it was deprived of jurisdiction — that is, of rightful juris- 
diction ; on the other hand, if the removal was not authorized, it would 
be improper to interfere with the jurisdiction of the State court. This 
conclusion largely rests upon the delicacy with which one court inter- 
feres with the proceedings of another, and leads to no little confusion, 
expense and embarrassment in its practical effect. For example, recently, 
in a case in Iowa, a removal of a cause was sought in the State court. 
The State court denied it. A copy of the record in the cause was filed 
in the United States Circuit Court for Iowa. That court held that the 
removal was effectual; the other party appeared, and, on the final hear- 
ing, a decree was rendered against him. The State court proceeded 
with the cause and, on final hearing, rendered a decree in favor of the 
other party. On appeal to the Supreme Court of the State it affirmed 
the judgment below, so that there are two opposite final decrees, one 
in the State court, and the other in the Federal court — the result of the 
one court not interfering with the other. The final judgments in both 
the State and Federal courts, just mentioned, came before the United 
States Supreme Court in the cases reported under the name of The 
Removal Cases, 100 U. S. 457. The case of French v. Hay, 22 Wall, 250, 
shows that the Federal court may protect a party by injunction against 
a judgment in the State court rendered therein after a proper applica- 
tion to remove the cause. 
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removal was made, the proper remedy is by writ of error 
after final judgment, and not by prohibition or punishment 
for contempt.^ 

Under the fifth section of the Act of 1875, the order of 
the Circuit Court, that a suit had not been lawfully removed 
from a State court, and remanding the suit on that account^ 
might be reviewed in the Supreme Court without regard to 
the value of the matter in dispute.^ But this provision is 
now expressly repealed by the Act of 1887, and instead 
thereof the following language is substituted: *' Whenever 
the Circuit Court shall decide that the cause was improperly 
removed, and order the same to be remanded to the State 
court from whence it came, such remand shall be imme- 
diately carried into execution, and no appeal or writ of 
error from the decision of the Circuit Court so remanding 
such cause shall be allowed." At present, therefore, if the 
Circuit Court decides to remand the cause, its decision to- 
that effect is final, and is not reviewable by the Supreme 
Court.^ 

As to APPEALS from the decisions of the nisiprius State court granting 
or refusing the petition for removal to the appellate court of the State, and 
the effect thereof, see Kanouse v. Martin, 15 How. 198» «. c, 14 How. 
23; s. c, IBlatchf. 149; Burson v. Park Bank, 40 Ind. 173; Western 
Union Telegraph Co. v. Dickinson, 40 Ind. 444; Indianapolis, etc. K. R. 
Co. V. Risley, 50Ind. 60; Whiton v. R. R. Co., 25 Wis. 424; Railroad 
Co. V. Whiton, 13 Wall. 270; Akerly v. Vilas, 24 Wis. 165; «.c., 2 Bissell,. 
110; Home Ins. Co. v. Dunn, 20 Ohio St. 175; Ins. Co. v. Dunn, 19 Wall. 
214; Atlas Ins. Co. v. Byrus, 45 Ind. 133; Gordon v. Longest, 16 Pet. 97; 
Hadley v. Dunlap, 10 Ohio St. 1 ; Stevens v. Phoenix Ins. Co., 41 N". Y. 
149; Holden v. Putnam Ins. Co., 46 N. Y. 1 ; People v. Sup. Court, 34 
m. 356; Savings Bank v. Benton, 2 Mete. (Ky.) 240; Taylor v. Shaw, 
54 N. Y. 75 (1873) ; Bell v. Dix (interesting case), 49 N. Y. 232 (1872) v 
Goodrich v. Hunton, 29 La. Ann. 372 (1877). In case of removal from 
State to United States court, when the preceedin^s for removal are reg- 
ular, the jurisdiction of the State court is ipso facto ousted by virtue of 
such proceedings. The allegation as to jurisdiction can be proven on 
the trial, and the proper judgment asked for. Shaft v. Phoenix Mut. 
Life Ins. Co., 67 N". Y. 544 (1876). 

i Chesapeake & Ohio R. R. v. White, 111 U. S. 134. 

2 Babbitt v. Clark, 103 U. S. 606. 

8 Morey v. Lockhart, 123 U. S. 56; Railroad v. Dunn, 122 U. S. 513. 
The proviso in § 6 of the Act of 1887, concerning the jurisdiction over 
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But undoubtedly, if the Circuit Court denies the plaintiff's 
motion to remand the cause, he may still carry it up for 
review, as before. A mandamus can not be used to com- 
pel a Circuit Court to remand a cause after it has once 
refused a motion to that effect.^ 

§ 162. The Circuit Court has the power to protect its 
suitors by injunction against a judgment in the State court, 
rendered subsequent to a proper application to remove the 
cause.^ 

§ 163. If a cause be improperly removed into the Cir 
cuit Court, and it entertains jurisdiction in a case in which 
by law it can have none, its judgment will be reversed by 
the Supreme Court, with directions to the Circuit Court to 
remand the same to the State court whence it was improp- 
erly taken.^ 

suits which had been removed prior to the passage of the Act, relates 
only to the jurisdiction of the Circuit Courts, and does not confer upon 
the Supreme Court jurisdiction over an appeal from a judgment remand 
ing a cause. Wilkinson v. Nebraska, 123 U. S. 286. 

1 Ex parte Hoard, 105 U. S. 578. See In re Sherman, 124 U. S. 364. 

2 French v. Hay, 22 Wall. 250. The Acts of Congress contemplate the 
issue of ex parte orders from a Federal court, to restrain the trial in a State 
court of a cause that is entitled to remova], only when it appears that 
there is danger of irreparable injury from delay. People v. Detroit 
Superior Court Judge, 41 Mich. 31. 

Trover against persons seizing property under Federal process can be 
brought in a State court, and if any question arises under the laws of the 
United States, the Supreme Court of the United States can review any 
final decision of the State courts against the defendants. People v. 
Detroit Superior Court Judge, 41 Mich. 31. 

8 Knapp V. Railroad Co., 20 Wall. 117. 

Second Bemoval after Cause Bemanded to State Court — In an action 
brought in a State court, a petition and bond,under the Act of 1875, was 
filed by the defendant March 17th. The State court thereupon made 
an order for removal. The record was not filed in time, but was filed 
three days after the time had expired — on the 10th of April. May 24th, 
the cause was remanded. June 2d, defendant again filed a petition and 
bond in the State court, and it was again removed. The record was on 
file in due time. On motion to remand, held, (1) that it not being pos- 
sible to try the case in the State court, on account of the first order of 
removal before the first term of the court after it was remanded (which 
was the June term), the second petition for removal was in time, under 

(12) 
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the Act of 1875 ; (2) but that defendant having failed by neglect to per- 
fect the first order of removal, to allow the subsequent one would result 
in delay of the cause to the presumed prejudice of the plaintiff, and on 
that account defendant would be considered to have waived his right of 
removal. 

In opposing the motion for remanding the case after the first removal^ 
defendant's attorney made afiidavit that the failure to file the record in 
time had occurred through his inadvertence, but did not state the facts 
from which the court could see that there was inadvertence or accident. 
Meld^ (1) that the afiidavit was insufficient to excuse the defendant and 
authorize the court to retain jurisdiction ; (2) that the order of the court 
on that motion would not be revit^wed. McLean v. Chicago & St. Paul 
Ry. Co. (S. D. of N. Y., Blatchford, J.), 16 Blatchf. 369 (1879) ; s. c, 21 
Alb. L. J. 47. See Johnston v. Donvan, 30 Fed. Eep. 395. 
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THE REMOVAL CASES, 100 U. S. 457.* 



Meyer v. Construction Company; Construction Com 
PANY V. Meyer; Railroad Company v. Meyer. 



1. The provision in the first clause of the second section of the Act 
entitled *^ An Act to determine the jurisdiction of Circuit Courts of 
the United States, and to refi^late the removal of causes from State 
courts, and for other purposes,'' approved March 3, 1875 (18 Stat. 
470), '* that any suit of a civil nature, at law or in equity, now pend- 
ing * * * * iq j^^y state court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value of Ave hundred dollars, 
* * « « « Iq which there shall be a controversy between citi- 
zens of different States, ***** either party may remove 
said suit into the Circuit Court of the United States for the proper 
district," construed, and f^ld to mean that, when the controversy 
about which a suit in the State court is brought is between citizens 
of one or more States on one side, and citizens of other States on the 
other side, either party to the controversy may remove the suit to 
the Circuit Court, without regard to the position they occupy in the 
pleadings as plaintiffs or defendants. For the purposes of a removal, 
the matter in dispute may be ascertained, and according to the facts 
the parties to the suit arranged on opposite sides of that dispute. If 
in such an arrangement it appears that those on one side, being all 

* Under this title is reported the judgment of the Supreme Court of the United 
States in the case of Meyer v. Construction Company (100 U. S. 467). As this is the 
leading case under the Act of March 3, 1875, the opinion of the court is inserted 
at large, for the convenience of the reader. 
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citizens of different States from those on the other, desire a removal, 
the suit may be removed. 

2. Until a case requiring it arises, the court refrains from expressing an 

opinion upon the second clause of said section. 

3. The petition for removal in this case, heXd to be sufficient in form. 

4. An application made before trial, for the removal to the Circuit 

Court of a cause pending in a State court at the passage of said Act 
of March 3, 1875, was in time if made at the first term of the court 
thereafter. 

5. In order to bar the right of removal, it must appear that the trial in 

the State court was actually in progress in the ordinary course of 
proceeding when the application was made. 

6. The ruling in Insurance Company v, Dunn^ 19 Wall. 214, that a party 

who, failing in his efforts to obtain a removal of a suit, is forced to 
trial, loses none of his rights by defending against the action, reaf- 
firmed. 

7. Under the law of Iowa, a mechanic's lien for work done under a con- 

tract takes precedence of all incumbrances put on the property by 
mortgage or otherwise, after the work was commenced. 

8. A statement in a contract between a railroad company and a con- 

struction company that the former would pay the latter out of a cer- 
tain fund — the subscription of a particular county along the road — 
is not such a taking by the latter company of a collateral security as 
to vitiate its lien. 

Mr. Chief Justice Waite delivered the opinion of the 
court. 

Three principal questions are presented by these cases. 
They are — 

1. Was the suit pending in the State court one v^hich 
could bv law be removed to the Circuit Court of the United 
States ? 

2. If it could, was the application for removal made in 
time, and was it sufficient in form to effect a transfer? and, 

3. If the transfer was lawfully made, are the decrees of 
the Circuit Court, giving the mortgage priority over the 
mechanic's lien and the title of the Delaware County Rail- 
road Company, right? 

These will be considered in their order. 
1. As to the right of removal. 

The Act of March 3, 1875 (18 Stat. 470), was in force 
when the application for removal was made, but not when 
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the new trial was granted to Dennison. The second section 
of that Act contains, among others, the following provision : 

*'That any suit of a civil nature, at law or in equity, 
now pending * * in any State court, where the matter 
in dispute exceeds, exclusive of costs, the sum or value of 
five hundred dollars, * * in which there shall be a con- 
troversy between citizens of different States, * * either 
party may remove said suit into the Circuit Court of the 
United States for the proper district." 

This we understand to mean that when the controversy 
about which a suit in the State court is brought is between 
citizens of one or more States on one side, and citizens of 
other States on the other side, either party to the contro- 
versy may remove the suit to the Circuit Court, without 
regard to the position they occupy in the pleadings as 
plaintiffs or defendants. For the purposes of a removal, 
the matter in dispute may be ascertained, and the parties 
to the suit arranged on opposite sides of that dispute. If 
in such arrangement it appears that those on one side are 
all citizens of different States from tjiose on the other, the 
suit may be removed. Under the old law the pleadings 
only were looked at, and the rights of the parties in re- 
spect to a removal were determined solely according to the 
position they occupied as plaintiffs or defendants in the suit. 
{Coal Company v. Blatchford^ 1\ Wall. 174.) Underthe 
new law the mere form of the pleadings may be put aside, 
and the parties placed on different sides of the matter in 
dispute according to the facts. This being done, when all 
those on one side desire a removal, it may be had, if the 
necessary citizenship exists. 

In the present case, it appears that the suit was originally 
brought by a citizen of Iowa against another citizen of Iowa 
and citizens of Pennsylvania and Ohio. There were then, 
according to the pleadings, two matters about which there 
might be dispute — one between the construction company 
and the railroad company, both citizens of Iowa, as to the 
amount due the construction company and the actual ex- 
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istence of a mechanic's lien, and the other between the 
construction company and the trustees of the mortgage, 
citizens of different States, as to the priority of the mort- 
gage over the mechanic's lien. But before the trustees of 
the mortgage were actually brought into court by service 
of process, the dis[)ute between the construction company 
and the railroad company had been finally disposed of. 
The amount due the construction company had been ascer- 
tained, so far as that company and the railroad were con- 
cerned, the mechanic's lien established, and the property 
sold under the lien to pay the debt. There was after that 
nothing left of the suit except that part which related solely 
and exclusively to the priority of the mortgage lien, and as 
to this the controversy was between the construction com- 
pany on the one side, and the mortgage trustees on the 
other. If the railroad company still continued a party to 
the suit, it was a nominal party only, and its interests were 
in no way whatever connected with those of the trustees. 
It did not, therefore, occupy a position in the controversy 
on the same side with them. This being the case, it is 
apparent that in the then condition of the suit the only 
controversy to be settled was between the mortgage 
trustees, citizens of Pennsylvania and Ohio, on one side, 
and the construction company and railroad company, citi- 
zens of Iowa, on the other. As such, under the construc- 
tion we have given this provision of the statute, the suit 
was removable by reason of that provision. This makes it 
unnecessary to give an interpretation to that part of the 
same section of the Act of 1875, which, for the purposes of 
statement, may be read as follows: 

"That any suit of a civil nature, at law or in equity, now 
pending or hereafter brought in any State court, when the 
matter in dispute exceeds, exclusive of costs, the sum or 
value of five hundred dollars, * * * in which there 
shall be a controversy which is wholly between citizens of 
different States, and which can be fully determined as be- 
tween them, then either one or more of the plaintiffs or 
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defendants, actually interested in such controversy, may 
remove said suit into the Circuit Court of the United'States 
for the proper district." 

We reserve the consideration of this provision until a 
case requiring it arises. This suit, when the petition for 
removal was filed, was one in which the only controversy to 
be decided was between citizens of different States, and, 
therefore, provided for in the first clause. Necessarily a 
removal would take the whole suit to the Circuit Court, 
because in its then condition the suit related to a single 
controversy only. Whether, as argued, a removal could 
also have been had under the last clause, we do not decide. 

2. As to the removal. 

The third section of the Act of 1875, so far as it is ap- 
plicable to this case, reads as follows: 

* 'That whenever either party, * * * entitled to re- 
move any suit mentioned in the next preceding section, 
shall desire to remove such suit from a State court to the 
Circuit Court of the United States, he or they may make 
and file a petition in such suit in such State court before or 
at the term at which said cause could be first tried, and 
before the trial thereof for the removal of such suit into 
the Circuit Court, to be held in the district where such suit 
is pending, and shall make and file therewith a bond, with 
good and sufficient surety, for his or their entering in such 
Circuit Court, on the first day of its then next session, a 
copy of the record in such suit, and for paying all costs 
that may be awarded by the said Circuit Court, if said 
court shall hold that such suit was wrongfully or improperly 
removed thereto, and also for their appearing and entering 
special bail in such suit, if special bail was originally requi- 
site therein ; it shall then be the duty of the State court to 
accept said petition and bond, and proceed no further in 
such suit, and any bail that may have been originally taken 
shall be discharged ; and the said copy being entered as 
aforesaid in said Circuit Court of the United States, the 
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cause shall then proceed in the same manner as if it had 
been originally commenced in said Circuit Court." 

The petition filed in this case was sufficient in form. 
Enough appeared on its face to entitle the petitioner to his 
removal. While it included a statement of belief that from 
prejudice or local influence justice could not be secured by 
a trial in the State court, no aflidavit to that effect was 
filed, and this statement could be rejected as surplusage, 
leaving still good cause for the removal on account of the 
citizenship of the parties. Although Meyer's name was 
included as a petitioner, that of Dennison was included also, 
and as Meyer was not a party to the suit, his name could 
be rejected as surplusage and the petition left to stand as 
that of Dennison alone. The paper was evidently drafted 
and put on file under the belief that Meyer would be sub- 
stituted for Thompson as a party to the suit. This having 
been unexpectedly refused, it was presented to the court 
by the counsel of Dennison, without amendment, as in legal 
effect the petition of Dennison alone. This, we think, 
might lawfully be done. Under the circumstances it was 
the duty of the court to treat the application as coming 
from Dennison only. 

The petition was not signed. No objection was made on 
this account in the State court, and it came too late in the 
Circuit Court. If it had been made in the State court, the 
defect, if in fact there was one, would no doubt have been 
cured at once by the signature of counsel. The petition 
was in writing. On its face it purported to be the petition 
of Meyer and Dennison, and it was in fact the petition of 
Dennison. This the court knew, because it was actually 
presented by the counsel of Dennison, and was accompanied 
by a bond purporting also to be signed in the name of 
Meyer and Dennison. In short, everything in the whole 
proceeding showed that it was in fact what, under the cir- 
cumstances, it purported to be, the application of Dennison 
made in good faith for the removal of the cause. 

The bond was sufficient inform. The condition was such 
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as the statute required. There was no special bail in the 
case. Nothinsf was, therefore, to be secured by the bond 
but the filing of the transcript in the Circuit Court on the 
first day of its then next term, and the payment of any 
costs that might be awarded by that court in case it should 
hold that the suit had been wron2;fully or improperly re- 
moved. No objection was made to the sufficiency of the 
surety. The only complaint seems to have been that one 
of the persons who signed the bond as a surety was an at- 
torney of the court, which was forbidden by the laws of 
Iowa and the practice of the State court. Without deter- 
mining whether this would have justified the court in not 
accepting the bond if he had been the only surety, it is 
sufficient to say that the Act of Congress does not make it 
necessary that two persons should sign the bond as sureties. 
"Good and sufficient surety" is all that is required, and 
this is satisfied if there is one surety able to respond to the 
condition of the bond. The question here is not whether 
the court below had the right to pass upon the sufficiency 
of the surety, but whether upon the facts as they appear 
in this record it was justified in refusing to accept this bond. 
We are now examining the case after judgment below in ref- 
erence to errors which are alleged to have occurred in the 
progress of the cause. If the State court refuses to accept 
a bond offered by a petitioner for removal which has ''good 
and sufficient surety" in law, it is error that may be re- 
viewed here. The court has no discretion in such a matter^ 
Its action is governed by fixed rules. Here, as no objec- 
tion was made to the pecuniary responsibility of the one 
person who signed as surety, and was competent under the 
laws of Iowa to do so, it was clearly error for the court to 
refuse to accept the bond because a second surety was an 
attorney of the court. Such being the case, we are clearly 
of opinion that, so far as the form of the application was 
concerned, the State court was not justified in refusing to 
accept the petition and bond, and in proceeding further in 
the cause. 
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We thinks also^ the application was made in time. It is 
conceded that the petition was filed during the first term of 
the court at which the suit could be tried after the Act of 
1875 went into operation. It has, so far as we know, been 
uniformly held on the circuit, and to our minds correctly, 
that in suits pending when the Act was passed, the applica- 
tion was in time if made at the first term of the court 
thereafter. (Baker y. JPeterson^ 4: DiW. 562; Hoadly v. 
San Francisco^ 3 Saw. 553; Andrews v. Garrett^ 2 Cent. 
L. J. 797; M. &M. National Bank v. Wheeler, ISBlatchf. 
218 ; Crane v. Reeder, 15 Alb. L. J-. 103.) This disposes 
of one objection made to the time when the petition was 
filed. 

It has, however, been argued with great earnestness that 
the petition for removal was not actually presented to the 
court "before trial.'* We agree that, as a general rule, 
the petition must be filed in a way that it may be said to 
have been in law presented to the court before the trial is 
in good faith entered upon. There may be exceptions to 
this rule, but we think it clear that Congress did not intend 
by the expression -'before trial," to allow a party to ex- 
periment on his case in the State court, and if he met with 
unexpected difficulties, stop the proceedings and take his 
suit to another tribunal. But to bar the right of removal, 
it must appear that the trial had actually begun and was in 
progress in the orderly course of proceeding when the ap- 
plication was made. No mere attempt of one party to get 
himself on the record as having begun the trial will be 
enough. The case must be actually on trial by the court, 
all parties acting in good faith, before the right of removal 
is gone. 

Upon the facts in this case it is apparent to our minds 
that the trial had in no sense begun when Dennison pre- 
sented his petition formally to the court for a removal. It 
is equally apparent that the counsel for the construction 
company attempted to get up a race of diligence with his 
adversary in which he should come out ahead. As soon as 
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the court decided not to admit Meyer as a party to the suit, 
he seems to have offered the contract sued on in evidence, 
but, unfortunately for him, in so doing he did not keep 
himself inside the orderly course of proceedings. It is 
evident that at that time the cause was not up for hearing 
on its merits, and it nowhere appears that the court ac- 
cepted then the offer of the counsel to put in his evidence. 
Before any action was taken by the court on this subject, 
Dennison presented liis petition, which had been on file 
ready to be presented as soon as the motion of Meyer was 
decided. Immediately after the application of Dennison 
was disposed of, the court adjourned until the next day, 
and when it again met, Dennison renewed his application. 
This being refused, the construction company asked leave 
to file a reply, which, up to that time, had not been done, 
and which was necessary to complete the pleadings and 
make up the issues for trial. That being done, and a mo- 
tion by Dennison for leave to amend his answer overruled, 
the court proceeded ''with the trial of said cause on the issues 
joined therein." A statement of these facts is sufficient to 
show that, when Dennison presented his petition in form to 
the court, the trial had, in no just sense, begun. As in the 
case of Yulee v. Vose^ 99 U. S. 539, "the most that can be 
said is that preparations were being made for trial.'' 

It is further claimed that the citizenship of Dennison in 
Ohio ^vas not proved. As in the case of the sufficiency of 
the bond, the question here is not whether, if the state- 
ment of the petitioner in that particular had been denied, 
it would have been competent for the State court to institute 
an inquiry on that subject, but whether, on the facts as 
they appear on the face of this record, which also shows 
how they should have appeared to the court below, that 
court was justified in proceeding further in the suit. We 
fully recognize the principle heretofore asserted in many 
cases that the State court is not required to let go its juris- 
diction until a case is made which, upon its face, shows 
that the petitioner can remove the cause as a matter of right. 
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But here, to say nothing of the statements in the petition 
which were not disputed, the record is full of evidence that 
Dennison was a citizen of Ohio. In the mortgage, Thomp- 
son is described as of Pennsylvania, and Dennison as of 
Ohio. In addition to this, in order to bring them into 
court, the aflSdavit of the counsel for the construction com- 
pany was put on file, in which it is directly stated, under 
the date of April 6, 1874, that personal service of process 
could not be made on them within the State, and that they 
were non-residents. Under these circumstances it was cer- 
tainly error for the State court to retain the cause because 
it was shown that the citizenship of the adverse parties was 
in different States. The citizenship of the two corporations 
in Iowa is averred by the construction company in its own 
pleadings. 

It is still further claimed that, even though the lower 
court ought to have accepted the petition and bond, and 
withheld all further proceedings in the suit, that error teas 
waived by the subsequent appearance of Dennison and going 
to a hearing^ and that for this reason it was right for the 
Supreme Court not to reverse the judgment because of the 
original fault. This question is settled by the case of In- 
surance Company v. Dunn, 19 Wall. 214, where it is dis- 
tinctly held that if the party failed in his efforts to obtain 
a removal and was forced to trial, he lost none of his rights 
by defending against the action. This record is full of 
protests on the part of 'Dennison against going on with the 
suit, and of exceptions to the ruling which kept him in 
court. Indeed, it is difficult to see what more he could 
have done than he did do to get out of court and take his 
suit with him. He remained simply because he was forced 
to remain, and is certainly now in a condition to have the 
original error of which he complained corrected in any 
court having jurisdiction for that purpose. In addition to 
this, we now know that he did take his suit to the Circuit 
Court and carried his adversaries with him. It is true, by 
reason of the fault of the clerk of the State court, he was 
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unable to file his transcript of the record in the Circuit 
Court on the first day of the term, but he did so on the 
second, and had the cause regularly docketed, after which a 
trial was had, all parties appearing. It is also true that the 
construction company objected to the delay, but that ob- 
jection was, we think, properly overruled. While the Act 
of Congress requires security that the transcript shall be 
filed on the first day, it nowhere appears that the Circuit 
Court is to be deprived of its jurisdiction, if, by accident, 
the party is delayed until a later day in the term. If the 
Circuit Court for good cause shown, accepts the transfer 
after the day and during the term, its jurisdiction will, as a 
general rule, be complete and the removal properly effected. 

We must, therefore, hold that the Supreme Court of the 
State erred in not reversing the judgment of the Circuit 
Court of the county and sending the cause back with in- 
structions to that court to proceed no further with the suit. 

3. As to the priority of liens. 

It is conceded that, by the laws of Iowa, a mechanic's 
lien for work done under a contract, takes precedence of all 
incumbrances put on the property by mortgage or other- 
wise after the work was commenced. Such has been the 
uniform course of decisions by the highest court of the 
State. 

It is also conceded that, by a statute of the State (Code 
1874, section 385), there can be no mechanic's lien in favor 
of one who takes collateral security on the contract under 
which he does his work. 

Such being the law, it is clear that, as the mortgage was 
not recorded until June 4, 1872, and work under the con- 
tract of the construction company was commenced Septem- 
ber 29, 1870, the mechanic's lien must have precedence, 
unless the construction company took collateral security on 
their contract, or something equivalent was done. 

It is contended that the words **all the money for the 
work hereinbefore specified to be paid by the citizens of 
Delaware county," which appear above the signature of the 
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president of the railroad company to the contract, give the 
construction company collateral security, and thus vitiate 
the lien. We can not so interpret the contract. In the 
body of the instrument the obligation of the railroad com- 
pany to pay is absolute and unconditional. The additional 
clause does not purport to transfer to the construction com- 
pany the moneys that are due, or that may become due, 
from the citizens of Delaware county. No control is given 
the construction company over these moneys. The most 
that can be said of the clause is, that it contains an implied 
obligation on the part of the railroad company to use the 
money which came into its hands ffom the citizens of Del- 
aware county to discharge its obligations under the contract, 
and a corresponding obligation on the part of the construc- 
tion company to wait a reasonable time for the collection of 
these moneys before putting the railroad company in default 
for non-payment. 

In Christmas v. Russell^ 14 Wall. 69, we said: **An 
agreement to pay out of a particular fund, however clear its 
terms, is not an equitable assignment; a covenant in the 
most solemn form has no greater effect. * * * The 
assignor must not retain any control over the fund, any 
power to collect, or any power of revocation. If he do, it 
is fatal to the claim of the assignee." It seems to us that 
this is conclusive of the present case. The railroad com- 
pany has nowhere, by its agreement, given the construction 
company any power to collect. The amount due is nowhere 
specified, neither does it appear from the instrument itself 
what was the nature of the obligations the citizens of Dela- 
ware county were under to make the payment. It is not 
even said that the payments thus to be made grew out of 
any obligations of the citizens of Delaware county to the 
railroad company. According to the construction claimed, 
the addition of these somewhat indefinite words at the end 
of the contract, and after a part of the signatures had been 
aflSxed, must have the effect of changing the whole tenor of 
the contract as set out in the body of the instrument, and 
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substituting the citizens of Delaware county as obligors and 
bound absolutely for the payment of the work to be per- 
formed, instead of the railroad company. Such, we can not 
believe, was the intention of the parties, and everything 
which occurred afterwards is entirely inconsistent with any 
such idea. It now appears from the evidence that there had 
been very considerable subscriptions to the capital stock of 
the railroad company, by the citizens of Delaware county, 
and that taxes had been levied by the county, or some of 
the townships in the county, to aid in the construction of 
the railroad. It also appears that all of this money was 
collected by, and paid to the railroad company. In no sin- 
gle instance, so far as we can discover, was it paid to the con- 
struction company. The full amount subscribed and levied 
was not sufficient to pay all that was due that company. 
Much of it was paid over, but all of it was not. Of the 
amount paid the construction company by the railroad 
company, a very considerable portion was collected from 
other sources. 

Without pursuing the subject further, it is suflScient to 
say that, in our opinion, the construction company has done 
nothing to waive or deprive it of the right to assert a me- 
chanic's lien, and that the decrees of the Circuit Court es- 
tablishing the superiority of the lien of the mortgage were 
wrong and must be reversed. As the sale under the execu- 
tion from the State court, by which the Delaware County 
Railroad Company now holds and claims title, was made in 
a suit to which the trustees of the mortgage were not at the 
time parties served with process, the sale did not cut off 
their interest as mortgagees of the property sold. * Neither 
are they bound by the decree in the State court finding the 
amount due the construction company. The Delaware 
County Railroad Company took by its purchase only such 
title as Ihe construction company had to convey, and as the 
interest of the mortgagees was not cut off by the sale to the 
construction company, it is not cut off by the transfer to- 
the Delaware County Company. 
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We, therefore, order and adjudge as follows: 

1. That the judgment of the Supreme Court of Iowa be 
reversed with costs, and that the cause be remanded, with 
instructions to reverse the decree of the Circuit Court of 
Delaware County, and direct that court to proceed no fur- 
ther with the suit. 

2. That the decree of the Circuit (>ourt of the United 
States in the second of these cases be reversed with costs, 
and that the cause be remanded with instructions to ascer- 
tain the amount due the construction company under its 
contract, and to enter a decree establishing the lien of that 
company as prior in right to that of the mortgage, and in 
default of payment of the amount due by a day to be 
named, directing a sale of that part of the railroad com- 
pany which lies in Delaware county, to pay the debt. Such 
provision for redemption is to be made as is allowed in such 
cases bv the laws of Iowa. 

3. The decree of the Circuit Court in the remaining case 
is also reversed with costs, and the cause remanded with 
instructions to enter a decree establishing the lien of the 
construction company as superior to that of the mortgage, 
and declaring the title of the Delaware County Railroad 
Company, by reason of the sheriff's sale in the State court, 
to be invalid and not sufficient to pass title as against the 
lien of the mortgage, and for such other proceedings as 
justice requires. 

Mr. Justice Strong concurred in the judgment, but not 
in the construction given by the majority of the court to 
the second section of the Act of 1875, respecting removals 
from State courts. 

Mr. Justice Bradley concurred in the judgment, and de- 
livered the following opinion, in which Mr. Justice Swayne 
concurred : 

I concur in the judgment in these cases, but dissent from 
so much of the opinion as seems to assume that one condi- 
tion of Federal jurisdiction, in the removal of a cause from 
a State court, under the fiist clause of section 2, Act of 
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1875, is that each party on one side of the controversy must 
be a citizen of a different State from that of which either 
of the parties on the other side is a citizen. This portion 
of the Act gives the right of removal to either party, in any 
suit in which there is ** a controversy between citizens of 
different States." In my judgment a controversy is such, 
as that expression is used in the Constitution, and in the 
law, when any of the parties on one side thereof are citizens 
of a different State, or States, from that of which any of 
the parties on the other side are citizens. It is true, if there 
are other parties on opposite sides of the controversy who 
are citizens of a common State, it may also be a controversy 
between citizens of the same State. In other words, a con- 
troversy may be, at the same time, both a controversy be- 
tween citizens of the same State and between citizens of 
different States. But the fact that it is both, does not take 
away the Federal jurisdiction. Neither the Constitution, 
nor the law, declares that there shall not be such jurisdic- 
tion if any of the contestants on opposite sides of the con- 
troversy are citizens of the same State ; but they do declare 
that there shall be such jurisdiction if the controversy is 
between citizens of different States. The gift of judicial 
power by the Constitution, and the gift of jurisdiction by 
the law, are in affirmative terms ; and those terms include 
as well the case when only part of the contestants opposed 
to each other are citizens of different States, as that in 
which they are all of different States. And I see no good 
reason why both the Constitution and the law should not 
receive a construction as broad as that of the terms which 
they employ. On the contrary, I think there is just reason 
for giving to these terms their full effect. The object of 
extending the judicial power to controversies between citi- 
zens of different States was, to establish a common and 
impartial tribunal, equally related to both parties, for the 
purpose of deciding between them. This object would be 
defeated in many cases if the fact that a single one of many 
contestants on one side of a controversy being a citizen of 

ri3) 
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the same State with oae or more of the contestants on the 
other side, should have the effect of depriving the Federal 
courts of Jurisdiction. This absurdity became so glaring 
under the construction formerly given by this court to the 
Judiciary Act of 1789, in the case of corporations, when 
every stockholder was held to be a party, that the court 
was at length impelled to regard a corporation as a citizen 
of the State which created it, without regard to the citizen- 
ship of its members ; thus getting rid of the troublesome 
stockholder who happened to be a citizen of the same State 
with the opposite party, and who almost always appeared 
in the. case. 

If we give the same construction to the present law which 
was given to the Judiciary Act, we shall certainly meet with 
like embarrassment and diflSculty in exercising the fair and 
proper jurisdiction of the Federal courts. No cases are 
more appropriate to this jurisdiction, or more urgently call 
for its exercise, than those which relate to th« foreclosure 
and sale of railroads extending into two or more States, and 
winding up the affairs of the companies that own them ; 
since, in addition to the convenience of a single jurisdiction 
having cognizance of the whole matter (which could readily 
be conferred, if it is not so), the local tribunals in such cases, 
however upright and pure, are naturally more or less favor- 
ably affected toward the interests of their own citizens ; 
and yet, it is almost always essential, in order to do com- 
plete justice in those cases, to call before the court some 
parties on opposite sides of the controversy who are citizens 
of the same State. If this fact is to deprive the Federal 
courts of jurisdiction, without regard to the numerous and 
important contestants on opposite sides who are citizens of 
different States, the value of the institution of national 
courts, for taking cognizance of controversies between citi- 
zens of different States, will be greatly impaired. 

But.it seems to me clear that, in construing the present 
law, we are not bound by the construction given to the old 
Judiciary Act. The words of that Act, conferring juris- 
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diction upon the Circuit Courts in respect of citizenship, 
were not the same as those used by the present law or by 
the Constitution. It only conferred jurisdiction when '* the 
suit is between a citizen of the State where the suit is 
brought and a citizen of another State." The singular 
number only was used; and the courts, in applying the law 
to cases in which there was a plurality of plaintiffs or de- 
fendants, construed it (perhaps Justly) as requiring that 
each plaintiff and each defendant should have the citizen- 
ship required by the law. But, now, it is not so. The 
present law follovvs the words of the Constitution, and gives 
jurisdiction to the Circuit Courts in the broadest terms, 
namely, whenever, in any suit, there is *'a controversy 
between citizens of different States;" and this broad and 
general expression, as I think I have shown, gives jurisdic- 
tion where any of the contestants on opposite sides of the 
controversy are citizens of different States. 

The only objection to this construction which has been 
seriously pressed, is drawn from, the argument ab inconveni- 
ente; namely, that if in a controversy where the contestants 
are numerous, a single case of diverse citizenship between 
opposite parties should give Federal jurisdiction, the courts 
of the United States would be overwhelmed with business, 
litigants would be unnecessarily drawn away from the 
domestic tribunals, and the intent of the Constitution would 
be subverted. Now, whilst I am satisfied that the appre- 
hended inconveniences are greatly exaggerated, the incon- 
veniences which would result from a contrary interpretation 
to that contended for would be at least equally great in 
depriving the Federal courts of jurisdiction by a single case 
of common citizenship between opposite parties, though a 
large majority of the opposing litigants are citizens of dif- 
ferent States; iind, thus, one inconvenience would balance 
the other, and we should still be left to seek the true con- 
struction of the Constitution and the law from the words 
which they use. But the inconveniences would not be equal. 
To deprive the Federal courts of jurisdiction by a partial 
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community of citizenship between the opposite parties 
would} in many instances, actually defeat the very object 
which the Constitution and the law have in view. 

Even if it should happen that, upon the construction 
contended for, many cases might be brought into the Fed- 
eral courts in which a partial community of citizenship did 
exist between the opposing parties what harm would ensue ? 
Ought it not to be presumed that the courts, which are 
courts of the common country of all the parties, will as well 
do equal and exact justice between them as the State courts 
could do? If the judicial force is not sufficient to meet the 
exigency, let it be increased. If the courts are not held at 
sufficiently convenient places, that difficulty can easily be 
removed. The phrase in question, «* controversies between 
citizens of different States," is a constitutional one; and 
the construction which we may give to.it will affect the judi- 
cial powers of the Federal government for all time ; and any 
temporary inconvenience arising from existing arrange- 
ments, which can be remedied by legislation, ought not to 
stand in the way of a fair construction of the organic law. 

But it is not necessary to pass upon this question in this 
case. The present controversy is wholly between citizens 
of different States, and we are all agreed as to the decision 
that ought to be made. When the question does, come 
squarely before us, and it becomes necessary to decide it, 
it|is to be hoped that it may receive the fullest consider- 
ation. 
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Supreme Court of the United States. 



No. 32— October Term, 1880. 



The New Orleans, Mobile and Texas Railroad 1 j ^^^ g 

Company, Plaintiff in Error, ! p^eme Court of the 

The State pf' Mississippi. J State of Mississippi. 

"Upon the authority of Cohens v. Virginia, 6 Wheat. 375; Osborne v. 
Bank of United States, 9 Wheat. 816; Mayor v. Cooper^ 6 Wall. 250; 
Grold- washing and Water Co. v. Keyes, 96 U. S. 201, and Davis v. 
Tennessee, 100 U. S. 264, holds the following to be settled law : 

1. That while the 11th amendment of the National Constitution excludes 

the judicial power of the United States from suits, in law or equity, 
commenced o£ prosecuted against one of the United States by citi- 
zens of another State, such power is extended by the Constitution 
to suits commenced or prosecuted by a State against an individual 
in which the latter demands nothing from the former, but only seeks 
the protection of the Constitution and Laws of the United States 
against the claim or demand of the State. 

2. That a case in law or equity consists of the right of one party, as well 
as of the other, and may^ properly^ be said to arise under the Consti" 
tution or a law of the United States^ whenever its correct decision 
depends on the construction of either. 

3. That cases arising under the laws of the United States are such as 
grow out of the legislation of Congress^ whether they constitute the 

' right or privilege, or claim, or protection, or defense of the party, 
in whole or in part, by whom they are asserted. 

4. That except in the cases of which this court is given, by the Consti- 
tution, original jurisdiction, the judicial power of the United States 
is to be exercised in its original or appellate form, or both, as the 
wisdom of Congress may direct; and, lastly, 

5. That it is not sufficient to exclude the judicial power of the United States 
from a particular case, that it involves questions which do not at all 
depend on the Constitution or Laws of the United States ; but when 
a question, to which the judicial power of the Union Is extended by 
the Constitution, forms an ingredient of the original cause, it is 
within the power of Congress to give the Circuit Courts jurisdiction 
of that cause, although other questions of fact or of law may be in- 
volved in it." 

" These propositions," he adds, " are now too firmly established to ad- 
mit of, or to require, further discussion, embrace the present case, 
and show that the inferior State court erred, as well in not accepting 
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the petition and bond for the removal of the suit to the Circuit Court 
of the United States, as in thereafter proceeding to hear the cause. 
It was entirely without jurisdiction to proceed after the presentation of 
the petition and bond for removal,''' 



Mr. Justice Harlan delivered the opinion of the Court. 

The plaintiff in error, defendant below, filed a petition 
in the State court of original jurisdiction for the removal 
of his suit into ihe Circuit Court of the United States for 
the Southern District of Mississippi. . The petition was 
accompanied by a bond, with good and sufficient' surety, 
conditioned as required by the statute. The application for 
removal was denied, and the court, against the protest of 
the company, proceeded with the trial of the suit. A de- 
murrer to the answei' was sustained and judgment was en- 
tered in behalf of the State. Upon writ of error, sued 
out by the company, the Supreme Court of Mississippi 
gave its sanction to the action of the inferior court upon 
the petition for removal, and aflSrmed, in all respects, its 
judgment upon the merits. 

The first assignment of error relates to the action of the 
State court in proceeding with the trial after the filing of 
the petition and bond for removal of the suit. If the suit 
was one which the company was entitled, under the statute, 
to have removed into the Circuit Court of the United States, 
then all that occurred in the State court, after the filing of 
the petition and bond, was in the face of the Act of Con- 
gress. ( Gordon v. Longest, 16 Pet. 104; Kanouse v. Mar- 
tin, 15 How. 208; Dunn v. Ins, Co., 19 Wall. 223-4.) 
Its duty, by the express command of the statute, was, the 
suit being removable, to accept the petition and bond and 
proceed no further. 

Among the cases to which the National Constitution 
extends the judicial power of the United States are those 
arising under the Constitution or laws of the Union. The 
first section of the Act of March 3, 1875, determining the 
jurisdiction of Circuit Courts of the United States, and 
regulating the removal of causes from State courts, invests 
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such Circuit Courts with original jurisdiction, concurrent 
with the courts of the several States, of air suits of a civil 
nature, at common law or in equity, where the matter in 
dispute exceeds, exclusive of costs, the sum or value of five 
hundred dollars and ^'arising under the Constitution or 
Laws of the United States." Under the second section of 
that Act either party to a suit of the character just de- 
scribed may remove it into the Circuit Court of the United 
States for the proper district. The only inquiry, there- 
fore, upon this branch of the case is, whether the present 
suit, looking to its nature and object as disclosed by the 
record, is, in the sense of the Constitution, or within the 
meaning of the Act of 1875, one ^'arising under the Con- 
stitution or Laws of the United States." 

The action was commenced by a petition filed, in behalf 
of the State, against the New Orleans, Mobile and Chatta- 
nooga Railroad Company (now known as the New Orleans, 
Mobile and Texas Railroad Company), a corporation cre- 
ated, in the year 1866, under the laws of Alabama, and, 
by an act of the Legislature of Mississippi, passed Feb- 
ruary 7, 1867, recognized and approved as a body politic 
and corporate in that State, with authority to exercise 
therein the rights, powers, privileges, and franchises 
granted to it by the State of Alabama. 

The object of the action was to obtain a peremptory writ 
of mandamus^ requiring the company to remove a station- 
ary bridge, which it had erected across Pearl River, on the 
line between Louisiana and Mississippi, and construct and 
maintain, in the central portion of the channel of that river, 
where the railroad crosses, a draw-bridge which, when open, 
will give a clear space, for the passage of vessels, of not 
less than sixty feet in width, and provide, after its con- 
struction, for the opening of the draw-bridge, without 
unnecessary delay, for any and all vessels seeking to pass 
through it. 

The claim of the State is : 

1. That the construction and maintenance of a stationary 
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bridge across Pearl River is in violation of the company's 
charter, an obstruction to the navigation of the river, and a 
public nuisance, resulting in great and irreparable damage 
to the people of Mississippi. 

2. That the Pearl River, by the common law and the law 
of nations, is a navigable river, in which the tide ebbs and 
flows above said bridge, is navigable for steamboats for 
more than two hundred miles, and has been so navigated 
from time immemorial, that the river is the boundary 
between Mississippi and Louisiana, neither of those States 
having power to authorize any obstruction to its free navi- 
gation ; that by an Act of Congress, entitled " An Act to 
enable the people of the western part of Mississippi Terri- 
tory to form a Constitution and State Government, and for 
the admission of said State into the Union on an equal foot- 
ing with the original States," passed March 1, 1817, it was, 
among other things, provided "that the Mississippi River 
and navigable rivers and waters leading into the same, or 
into the Gulf of Mexico, shall be common highways and 
forever free, as well to the inhabitants of said State as to 
other citizens of the United States;" that these provisions 
constituted a condition on which the State of Mississippi 
was admitted into the Union, and an engagement on the 
part of the United States that all navigable rivers and 
waters emptying into the Gulf of Mexico should forever 
be free to all inhabitants of the State of Mississippi ; that 
Pearl River does lead and empty into the Gulf of Mex- 
ico ; that the bridge is such an obstruction to the naviga- 
tion of Pearl River as to cause permanent injury, as well to 
the State of Mississippi and its inhabitants, as to the com- 
merce of the United States and of the world, and conse- 
quently, was in violation of the law. 

The company resists the application for a mandamus 
upon several grounds. 

It affirms that the bridge in question had been constructed 
and is maintained in accordance with its charter and 
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conformably to the power and authority conferred by the 
States of Alabama, Mississippi and Louisiana. 

It further avers, in its answer, that the railroad is a 
great public highway through those States, connecting 
them with other portions of the United States ; that Con- 
gress, in view of the magnitude and cost of the work, and 
to expedite its construction, by an Act entitled ** An Act 
to establish and declare the railroad and bridges of the 
New Orleans, Mobile and Chattanooga Bailroad, as here- 
after constructed, a post-road, and for other purposes," 
approved March 2, 1868, authorized and empowered that 
corporation to construct, build and maintain bridges over 
and across the navigable waters of the United States on 
the route of said railroad, between New Orleans and Mo- 
bile, for the use of the company and the passage of its en- 
gines, cars, trains of cars, mails, passengers and merchan- 
dise, and that the railroad and its bridges, when complete 
and in use, were to be held and deemed lawful structures 
and a post-road ; that the Act of Congress required draw- 
bridges on the Pascagoula, the Bay of Biloxi, the Bay of 
St. Louis, and the Great Rigolet, but none on Pearl River, 
power being reserved by Congress to amend or alter the 
Act so as to prevent or remove matierial obstructions ; that 
the company is authorized to maintain the bridge in ques- 
tion under that Act of Congress ; that the same is a lawful 
structure and a post- road, which no court can, consist- 
ently with the Act of Congress, overturn or abate as ille- 
gal or as a nuisance. 

On the day succeeding that on which its answer was filed, 
the company presented the petition for removal, to which 
reference has already been made, accompanied by a bond in 
proper form. The petition sets out the nature and object 
of the action, and claims that the right to erect and to main- 
tain the present bridge for the conveyance of the cars, 
trains, passengers, mails and merchandise, vested in the 
company, **on a contract with the State of Mississippi in 
the enactment aforesaid; that the State of Mississippi 
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has no power to repudiate that contract or to impair its 
obligations, that it is a vested right resting on a contract 
and supported and sustained by the Constitution of the 
United States, and that this cause is one arising under the 
Constitution of the United States." 

It then proceeds : 

" And your petitioner further represents that the bridge 
aforesaid, and its maintenance over the said river in the 
manner in which it exists, is authorized by the Act of Con- 
gress approved March 2, 1868, which authorized and em- 
powered the said company to construct, build and maintain 
bridges over and across the navigable waters of the United 
States on the route of the said railroad between Mobile 
and New Orleans, and that when constructed they should 
be recognized as lawful structures and a post-road, and were 
declared to be such ; and the Congress reserved the power 
to alter the same when they become an obstruction to the 
navigable waters. 

" Your petitioner says that the railroad and bridges are 
and have been for three or more years a post-road, over 
which the mails of the United States have been carried and 
are now being carried; and as the bridge referred to is a 
lawful structure under the laws of the United States, this 
suit impugns the rights, privileges and franchises granted 
by the Act of Congress aforesaid of the 2d of March, 
1868." 

From this analysis of the pleadings, and of the petition 
for removal, it will be observed that the contention of the 
State rests, in part, upon the ground that the construction 
and maintenance of the bridge in question is in violation of 
the condition on which Mississippi was admitted into the 
Union, and inconsistent with the engagement, on the part 
of the United States, as expressed in the Act of March 1, 
1817. On the other hand, the railroad company, in sup- 
port of its right to construct and maintain the present bridge 
across Pearl Eiver, invokes the protection of the Act of 
Congress passed March 2, 1868. While the case raises 
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questions which may involve the construction of State en- 
actments, and also, perhaps, general principles of law, not 
necessarily connected with any Federal question, the suit 
otherwise presents a real or substantial dispute or contro- 
versy which depends altogether upon the construction and 
effect of an Act of Congress. If it be insisted that the 
claim of the State, as set out in its petition, might, possi- 
bly, be determined by reference alone to State enactments, 
and without any construction of the Act of 1817, the pro- 
visions of which are invoked by the State in support of its 
application for wiawdamws, the important, and, so far as the 
defense is concerned, the fundamental question would still 
remain, as to the construction of the Act of Congress of 
March 2, 1868. That Act, the company contends, protects 
the present stationary bridge against all interference what- 
ever, upon the part either of the State or of the courts. In 
other words, should the court be of opinion that the law is 
for the St^te, if the rights of parties were tested simply by 
the statutes of Alabama and Mississippi, it could not evade, 
but must meet and determine the question distinctly raised 
by the answer, as to the operation and effect of the Act of 
Congress of 1868. 

Is it not, then, plainly a case which, in the sense of the 
Constitution and of the statute of 1875, arises under the 
laws of the United States? 

If regard be had to the former adjudications of this 
court, the question must be answered in the aflSrmative. 

It is settled law, as established by well-considered decis- 
ions of this court, pronounced upon full argument and after 
mature deliberation, notably in Cohens v. Virginia^ 6 
Wheat. 375 ; Osborne v. Bank of United States, 9 Wheat. 
816; Mayor v. Cooper, 6 Wall. 250; Gold-Washing and 
Water Co. v. Keys, 96 U. S. 201; and Davis v. Tennessee, 
100 U. S. 264: 

That while the eleventh amendment of the National Con- 
stitution ex'cludes the judicial power of the United States 
from suits, in law or equity, commenced or prosecuted 
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against one of the United States by citizens of another 
State, such power is extended by the Constitution to suits 
commenced or prosecuted by a State against an individ- 
ual, in which the latter demands nothing from the former, 
but only seeks the protection of the Constitution and Laws 
of the United States against the claim or demand of the 
State. 

That a case in law or equity consists of the right of one 
party, as well as of the other, and may, properly, be said 
to arise under the Constitution or a law of the United 
States, whenever its correct decision depends on the con- 
struction of either. 

That cases arising under the laws of the United States 
are such as grow out of the legislation of Congress, whether 
they constitute the right or privilege, or claim, or protec- 
tion, or defense of the party, in whole or in part, by whom 
they are asserted. 

That, except in the cases of which this court is given by 
the Constitution original jurisdiction, the judicial power of 
the United States is to be exercised in its original or appel- 
late form, or both, as the wisdom of Congress may direct; 
and, lastly. 

That it is not suflScient to exclude the judicial power of 
the United States from a particular case that it involves 
questions which do not at all depend on the Constitution or 
Laws of the United States; but when a question, to which 
the judicial power of the Union is extended by the Consti- 
tution, forms an ingredient of the original cause, it is with- 
in the power of Congress to give the Circuit Courts juris- 
diction of that cause, although other questions of fact or of 
law may be involved in it. 

These propositions, now too firmly established to admit 
of, or to require, further discussion, embrace the present 
case, and show that, whether we look to the Federal ques- 
tion raised by the State in its original petition, or to the 
Federal question raised by the company in its answer, the 
inferior State court erred, as well in not accepting the peti- 
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tion and bond for the removal of the suit to the Circuit 
Court of the United States, as in thereafter proceeding to 
hear the cause. It was entirely without jurisdiction to pro- 
ceed after the presentation of the petition and bond for re- 
moval. 

In view of our decisions in Ins. Co. v. Dunriy 19 Wall. 
214, in Removal CaseSy 100 U. S. 475, and in other cases, 
it is scarcely necessary to say that the railroad company did 
not lose its right to raise this question of jurisdiction by 
contesting the case, upon the merits, in the State courts 
after its application for the removal of the suit had been 
disregarded. It remained in the State court under protest 
as to the right of that court to proceed further in the suit, 
and there is nothing in the record to show that it waived its 
right to have the case removed to the Federal court, and 
consented to proceed in the State court, as if there had 
been no petition and bond for the removal. 

The judgment of the Supreme Court of Mississippi is, 
therefore, reversed, and the cause remanded for such orders 
as may be consistent with this opinion, and with directions 
that the court of original jurisdiction be required to set 
aside all judgments and orders made in this suit after the 
presentation of the petition and bond for its removal into 
the Circuit Court of the United States, and proceed no 
further in the suit. 

Mr. Justice Field did not hear the argument of this case, 
and, therefore, did not participate in its decision. 
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Forms of Petitions for Removal, Bonds, Affidavits, 

ETC., UNDER THE ACTS OF CONGRESS OF MaRGH 2, 1867, 

AND Margh 3, 1887. 

The following forms have been revised and in part re- 
written to meet the changes in the law introduced by the 
Act of 1887. It is believed that the collection will now be 
found to contain precedents for the necessary papers in all 
cases which can arise under the statutes of general applica- 
bility which are now in force. The forms immediately 
following, for a removal under the Local Prejudice Act of 
1867, are allowed to remain on account of the uncertainty 
as to whether that Act must be regarded as superseded by 
the statute of 1887, or as still operative. (See supra^ § 
47.) 

Form q/ PETITION /br the transfer of a cause from the State 
to the Federal court under the Act of March 2, 1867, as 
revised and embodied in the Revised Statutes of the 
United States, Sec. 639, subdivision 3. 

In THE Court of County, State of . 

vs. >■ Petition for Transfer of Suit to Federal Court. 






To the Honorable, the Court of County, State of : 

Your petitioner [here insert petitioner's name], respectfully shows 
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that he is plaintiff [or defendant] in the foregoing entitled suit, and that 

the same was commenced on or about the day of 18 , in said 

court ; that your petitioner was at the time of bringing said suit, and 
still is, a citizen of the State of , and a resident thereof. 

Your petitioner further shows that there is, and was at the time said 
suit was brought, a controversy therein between your petitioner and the 
said defendant [or plaintiff], who was at the time of bringing said suit, 

and still is, a citizen of the State of , and a resident thereof; that 

said action was brought for the purpose of [here briefly state the nature 
of the suit and the relief asked], and that the matter in dispute in this 
suit exceeds the sum of five hundred dollars, exclusive of costs. Your 
petitioner further represents, that this suit has not been tried, but is 

now pending for trial in the court of the State of , for said 

County of , and that your petitioner desires to remove the same 

into the Circuit Court of the United States for the District of , in 

pursuance of the Act of Congress in that behalf provided, to-wit : the 
Revised Statutes of the United States, section 639, subdivision 3. 

Your petitioner further says, that he has filed the affidavit required by 
the statute in such cases, and offers herewith his bond executed by 

, of , as surety, in the penal sum of two hundred and 

fifty dollars, conditioned as by said Act of Congress required. 

Your petitioner therefore prays, that the said bond may be accepted 
as good and sufficient, according to the said Act of Congress, and that 
the said suit may be removed into the next Circuit Court of the United 

States, in and for said District of , pursuant to the aforesaid Act 

of Congress, in such case made and provided; and that no further pro- 
ceeding may be had therein in this court. 

And your petitioner will ever pray, etc. 

Attorney for Plaintiff [or Defendant]. 



For7n of affidavit of prejudice or local influence to 
accompany the preceding petition. 

In the Court of County, State of . 



Plaintiffs, 
vs. )■ Affidavit. 

Defendants. 



::} 



State of , County of , ss. 

I, , being duly sworn, do say that I am one of the 

in the above entitled cause ; that I have reason to believe, and do be- 
lieve, that from prejudice and local influence, ■— will not be able 

to obtain justice in said State court. 

Subscribed by the said in my presence, and by him sworn to 

before me at , this day of , A. D. 18 — . 

Notary Public in and for County. 
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Form of BO'SJ) to accompany the Preceding Petition for 
Removal of a Cause^ under the Act of March 2^ 1867 ^ 
as Revised and Embodied in the Revised Statutes of the 
United States. 

Know all Men by these Presents : 

That we as principal, and of as surety, are 

hereby held and firmly bound unto in the penal sum of 

dollars, lawful money of the United States, for the payment of 

which, well and truly to be made, we bind ourselves, jointly and sever- 
ally, firmly by these presents. 

The condition of this obligation is such, that if shall enter and 

file, or cause to be entered and filed, in the next Circuit Court of the 

United States, in and for the I)istrict of , on the first day of its 

session, copies of all process, pleadings, depositions, testimony and other 
proceedings in a certain suit or action now pending in the^District court 

of the County of and State of , in which • — is plaintiff, 

and is defendant ; and shall do such other appropriate acts 

as, by the Act of Congress in that behalf, are required to be done upon 
the removal of such suit from said State court into the said United States 
court, then this obligation to be void, otherwise of force. 

Dated , A. D. 18—. 



State of , 

\ 88, 

County 



J 



I, of said County, the surety named in the foregoing bond, 

being duly sworn, do depose and say that I am a resident of the State of 

, and a property -holder therein ; that I am worth the sum of five 

hundred dollars over and above all my debts and liabilities, and exclu- 
sive of property by law exempt from execution ; that I have property in 
the State of , liable to execution, of the value of more than five hun- 
dred dollars. 



Subscribed in my presence by , and by him sworn to before me 

this day of , A. D. 18 — 



Note. — If the removal is under subdivision 2 of said 
section 639, by the non-resident defendant, the condition 
of the bond may be modified, as prescribed by this section, 
to enter and file in, etc., on, etc., ^^copies of all process, 
pleadings, depositions, testimony, and all other proceedings 
in the cause concerning or affecting the petitioner for the 
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removal in a certain suit or action now pending," etc., as 
in the preceding form. 



Form of PETiTiON/or Removal on the ground q/* citizenship, 
under clause 2 of section 2 of the Act of 1887. 

In the Court of County, State of . 



" Plaintiff, | petition for removal of this cause to the United 
——Defendant I ^'*^®® Circuit Court for the District of . 



To the Honorable, the Court of County, State of : 

Your petitioner respectfully shows that he is the defendant in the 
above entitled suit, and that he is a non-resident of the State in which 

said suit was brought, to-wit: the said State of ; and that the 

matter and amount in dispute .in the said suit exceeds, exclusive of 
interest and costs, the sum or value of two thousand dollars. 

That the said suit is of a civil nature [the nature of the action and 
relief asked to be here briefly set out] . 

That the controversy in the said suit is wholly between citizens of 
different States, to-wit : between your said petitioner, who avers that 
he was at the time of the bringing of this suit, and still is, a citizen of 

the State of , and the said plaintiff, who, as your petitioner avers, 

was then and still is a citizen of the State of .* 

/^And your petitioner offers herewith a bond with good and sufficient 
surety for his entering in said Circuit Court of the United States, on the 
first day of its next session, a copy of the record in this suit, and for 
paying all costs that may be awarded by said Circuit Court, if said court 
shall hold that this suit was wrongfully or improperly removed thereto. 

And your petitioner prays this Honorable Court to proceed no further 
herein, except to make an order for the removal of this cause to said 
Circuit Court, and to accept the said surety and bond, and to cause the 
record herein to be removed into said Circuit Court of the United States 
in and for the District of , and he will ever pray. 



Attorney for Petitioner. 

The Act of 1887 does not require Ihe petition for the 
removal to be verified; but, as affording an assurance that 
the application is made in good faith, a verification may 
very properly be added, vrhich may be in the following 
form: 

*If there are several plaintiffs or several defendants, the citizenship of each 
should be specifically stated as above. 

(14) 
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— 1 

bounty. J 



. 88. 

County. 

I, 1 being duly sworn, do say that I am a member of the 

firm of , the attorneys for the petitioner in the above entitled 

cause ; that I have read the foregoing petition, and know the contents 
thereof; and that the statements and allegations therein contained are 
true, as I verily believe. 

Subscribed by the said in my presence, and by him sworn 

to before me, this the day of , A. D. 18—. 



Form of petition for Removal^ under clause 3 of section 2 
of the Act of 1887 <i where there is a separable contro- 
versy 2rAfcAe«t(?AoZZy6e<i^een Citizens of Different States. 

In the Court of County, State of . 



Plaintiff, ^ Petition for removal of this cause to the United 

vs. V States Circuit Court ^for the District of 
Defendant. J . 



To the Honorable, the Court of County, State of : 

Your petitioner respectfully shows that he Is the defendant [or, one 
of the defendants, as the case may be] in the above entitled suit, and 
that the matter and amount in dispute in the said suit exceeds, exclusive 
of interest and costs, the sum or value of two thousand dollars. 

Your petitioner further shows that the said suit is of a civil nature, 
and that there is in said suit a controversy which is wholly between citi- 
zens of different States and which can be fully determined as between 
them, to-wit : a controversy between your said petitioner, who avers 
that he was at the time of the bringing of this suit, and still is, a citizen 

of the State of , and the said plaintiff [or, A. B., one of the said 

plaintiffs, as the case may be] who, as your petitioner avers, was then 

and still is a citizen of the State of ; that the said controversy is 

of the following nature, viz : [the nature of the " separable controversy*' 
to be here briefly set out] ; and that your petitioner and the said plaint- 
iff are both actually interested in said controversy. 

And your petitioner offers herewith a bond with good and sufficient 
surety for his entering in said Circuit Court of the United States, on 
the first day of its next session, a copy of the record in this suit, and for 
paying all costs that may be awarded by said Circuit Court, if said court 
shall hold that this suit was wrongfully or improperly removed thereto. 

And he prays this Honorable Court to proceed no further herein, ex- 
cept to make the order of removal required by law, and to accept the 
said surety and bond, and to cause the record herein to be removed into 

said Circuit Court of the United States in and for the District of , 

and he will ever pray. 

Attorneys for Petitioner. 
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VERIFICATION. 

State of- 




I, , being duly sworn, do say that I am a member of the 

firm of , the attorneys for the petitioner in the above entitled 

cause ; that I have read the foregoing petition, and know the contents 
thereof; and that the statements and allegations therein contained are 
true, as I verily believe. 

Subscribed by the said in my presence, and by him sworn 

to before me, this the day of , A. D. 18 — . 



Form of petition for Removal ^ under clause 1 of section 
2 of the Act of 1887 ^ where the cause involves a fed- 
eral question. 

In THE Court of County, State of . 

Plaintiff, ) Petition for removal of this cause to the United 



vs. >- States Circuit Court for the District of 
Defendant.) . 



To the Honorable, the Court of ^ County, State of : 

Your petitioner respectfully shows that he is the defendant in the 
above entitled suit, and that the matter and amount in dispute in said 
suit exceeds, exclusive of Interest and costs, the sum or value of two 
thousand dollars. 

That your said petitioner was, at the time of the bringing of this 
suit, and still is, a citizen of the State of ; and that the said plaint- 
iff was then, and still is, a citizen of the State of . 

That said suit is of a civil nature feature of suit and relief asked to be 
here briefly stated] . 

That said suit is one arising under the laws of the United States, in 
this, to-wit: [here state the facts which show the Federal character of 
the case] . 

And your petitioner offers herewith a bond with good and sufiicient 
surety for his entering in said Circuit Court of the United States, on the 
first day of its next session, a copy of the record in this suit, and for 
paying all costs that may be awarded by said Circuit Court, if said court 
shall hold that this suit was wrongfully or improperly removed thereto. 

And your petitioner prays this Honorable Court to proceed no further 
herein, except to make an order for the removal of this cause to said 
Circuit Court, and to accept the said surety and bond, and to cause the 
record herein to be removed into said Circuit Court of the United States 
in and for the District of , and he will ever pray. 



Attorney for Petitioner. 
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This petition may be verified in the same form as the preceeding 
petition. 

Form of bond for Removal of C arise under clauses 1 , 2 and 
3 of section 2 of the Act of 1887, 

Know all Men by these Presents: 

That I, , as principal and , as sureties, are held 

and firmly bound unto in the penal sum of dollars, for the pay- 
ment whereof well and truly to be made unto the said , heirs, 

and assigns, we bind ourselves, our heirs, representatives and assigns, 
jointly and severally, firmly by these presents. 

Yet, upon these conditions : The said having petitioned the 

Court of County, State of , for the removal of a certain 

cause therein pending, wherein plaintiff, and defend- 
ant, to the Circuit Court of the United States in and for the District 
of . 

Now, if the said , your petitioner, shall enter in the said 

Circuit Court of the United States, on the first day of its next session, a 
copy of the record in said suit, and shall well and truly pay h11 costs 
that may be awarded by said Circuit Court of the United States, if said 
court shall hold that said suit was wrongfully or improperly removed 
thereto [if special hail was originally requisite in said cause^ then add ''and 
shall then and there appear and enter special bail in said suit ^^] then 
this obligation to be void ; otherwise in full force and virtue. 

Witness our hands and seals, this day of , A. D. 18 — . 

[L. S.] 

[L. S.] 

[L. S.] 



It is advisable that the sureties justify, but it is not abso- 
lutely necessary. Form of justification, see supra, at 
the end of the form of bond under the Act of March 2, 

1867. 

Form of petition for Removal of G^^use on the ground of 
prejudice and local influence, under clause 4 of 
section 2 of the Act of 1887. 

In the Circuit Court of the United States for the 
District of . 

Plaintiff, ) 

vs. y Petition for removal of cause from State court. 
Defendant. J 



To the Honorable, the Judges of the Circuit Court of the United States 
for the District of . 
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Your petit oner respectfully shows that a suit entitled as above is now 

pending for trial, and has not yet been tried, in the Court of 

County, State of ; and that your petitioner desires to re- 
move the same into the Circuit Court ©f the United States for the Dis- 
trict of . 

That your petitioner is the defendant [or, one of the defendants, as 
the case may be] in said suit, and that the matter and amount in dispute 
therein exceeds, exclusive of interest and costs, the sum or value of 
two thousand dollars. 

Your petitioner further shows that in said suit there is a controversy 
between a citizen of the State in which said suit is brought and a citi- 
zen of another State, to-wit : a controversy between your said petitioner, 
who avers that he was, at the time of the bringing of said suit, and 

still is, a citizen of the State of , and the said plaintiff, who, your 

petitio;ier avers, was then and still is a citizen of the State of , in 

which last named State said suit was brought. And that both your pe- 
titioner and the said plaintiff are actually in crested in said controversy. 

That said suit was brought for the purpose of [nature of suit and re- 
lief asked to be here set out]. 

Your petitioner further states that he has filed herewith an affidavit, 
that it may be made to appear to the said Circuit Court that from preju- 
dice and local influence your petitioner will not be able to obtain jus- 
tice in the said State court, or in any other State court to which your 

petitioner may, under the laws of the State of , have the right, on 

account of such prejudice and local influence, to remove said cause. 

Your petitioner therefore prays that the said affidavit may be accepted 
as good and sufficient, and that the said suit may be removed into 

the said Circuit Court of the United States for the District of 

aforesaid. And to the end also that the said removal may be perfected 
[here may be added a prayer for a certiorari to bring up the record]. 



Attorney for Petitioner. 

This petition may be verified, according to the formula already given, 
before any competent officer. 



Form of affidavit of prejudice or local influence, 
to accompany the preceding petition. 

In the Circuit Court of the United States for the 
District of . . 



Plaintiff, 



J 



vs. y Affidavit for removal of cause. 

— Defendant. 
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United States of America, \ -^ 
District of / ^^' 

1 being duly sworn, do say that I am the defendant [or, one of 

the defendants, as the case may be] in the above entitled cause, which 

is now pending for trial in the Court of County, State of 

, and that, from prejudice and local influence, I shall not be able 

to obtain justice in said State court or in any other State court to which 

the said defendant may, under the laws of said State of , have the 

rifi^ht, on account of such prejudice or local influence, to remove said 
oause. 

Sworn to and subscribed before me at , this day of , 

18 . 

Form of torit of certiorari, under section 7 of the Act 
of March 3, 1875. 

The President of the United States of America to the Judge 
OF the Court of [here describe the State court by name] : 

Whereas it hath been represented to the Circuit Court of the United 

States for the District of , that a certain suit was commenced in the 

court of [here name the State court] wherein , a citizen of 

the State of , was plaintiff and , a citizen of the State 

of , was defendant, and that the said duly filed in the 

said State court his petition for the removal of said cause into the said 
Circuit Court of the United States, and filed with said petition the bond 
with surety required by the Act of Congress of March 3, 1875, entitled 
"an Act to determine the jurisdiction of the Circuit Courts of the United 
States, and to regulate the removal of causes from State courts and for 
other purposes," and by the Act of Congress of March 3, 1887, amenda- 
tory of said last named Act, and that the clerk of said State court above- 
named has refused to the said petitioner for the removal of said cause a 
copy of the record therein, though his legal fees therefor were ten-ered 
by the said petitioner . 

You, therefore, are hereby commanded that you forthwith cer- 
tify, or cause to be certified, to the said Circuit Court of the United 

States for the District of , a full, true and complete copy of the 

record and proceedings in the said cause, in which the said petition for 
removal was filed as aforesaid, plainly and distinctly, and in as full and 
ample a manner as the same now remain before you, together with this 
writ; so that the said Circuit Court may be able to proceed thereon and 
do what shall appear to them of right ought to be done. Herein fail not. 

Witness the Honorable Melville W. Fuller, Chief 
[SEAL.] Justice of the Supreme Court, and the seal of the 

said Circuit Court hereto afllxed this the day 

of , A. D. 18—. 

Clerk of said Circuit Court. 
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The writ of certiorari should be directed to the judge or 
judges of the State court, but a return to the writ duly cer- 
tified may be made, it is supposed, by the clerk of the said 
court. Stewart v. Engle, 9 Wheat. 426. See Bacon's 
Abridg., title Certiorari; ante^ chap. 15. 
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[The references are to sections.] 

A. 

ABATEMENT. 

Plea in, proper practice where the petition sets out, as ground of 

removal, facts that are not true, 158. 
Motion to remand and plea in, contrasted ; grounds on which each 

proceeds, 158, note. 

ACT OF 1887. 

Reactionary tendency of, 3. 
Construction of, to be strict, 3. 
Discussion of its provisions, 35-39. 
Ambiguity of its terms, 35. 
Purpose and policy of the Act, 36. 
Statutes repealed by it, 37. 

Federal jurisdiction limited to suits brought in district of defend- 
ant's residence, 38. 
Except where diverse citizenship is the only ground, 38. 
Removal of separable controversies under, 39. 
Removals under, on the ground of local prejudice, 46. 
Nature of suits that may be removed under, 68, et seq. 
Jurisdictional amount prescribed by, 92. 
Parties entitled to removal under, 97-108. 
Time of making application for removal, 117, 118. 
Mode of applying for removal, 128. 

ACTS OF CONGRESS. See Removal Acts; Statutes. 

ADMINISTRATORS. See Executors and Administrators. 

AFFIDAVIT. See also Corporations. 

Of local prejudice not necesssary under Act of 1866, 22, note. 
To show prejudice and local influence, under Act of 1887, 53. 
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AFFIDAVIT— Continued. 

Of prejudice or local influence under Act of 1867, by whom made , 
127. 

Must substantially conform to the words of the statute ; wha t 
omission fatal, 127, note. 

But need not state reasons or facts showing the local influence , 
etc., 127. 

As to the authority of the president, or general manager, or super- 
intendent, of a railroad company to make the affidavit, see 
Corporations. 

May be taken and certified in conformity with^the local laws, 127 , 
note. 

Infants and persons n. c. m. need not, and can not, make affidavit , 
127. 

Reasons why affidavit should not always be required to be made 
by the party himself, 127. 

Proper practice where attorney or agent makes it, 127. 

Case of an affidavit by an agent and attorney that was held insuffi- 
cient, 127, note. 

ALIENS. 

Bight of, to remove suits against civil officers, etc., under sec. 644 

Eev. Stats., 5. 
Can not remove suit under Judiciary Act, 20. 
Alienage as the ground of Federal jurisdiction, 20, note. 
Resident unnaturalized foreigners deemed aliens, 20. 
Indians not aliens, 20.^ 
Effect of subsequent naturalization upon suit removed on account 

of alienage, 20. 
Alienage no cause of removal under Act of 1867, 25. 
Aliens can not remove under Act of 1875, 1)8. 
Corporations chartered by foreign countries deemed aliens for 

purposes of removal, 106. 

AMENDMENTS. See also Practice and Pleading. 

In the pleadings allowed after removal, 83, note. 

Of petition for removal, to show citizenship, not generally allowed, 
129. 

Subsequent amendment in State court can not take away right of 
removal when once perfected, 96, 138. 

Allowed, where attorney of petitioner has misstated his citizen- 
ship, 145, note. 

AMOUNT IN DISPUTE. See Value. 

APPEAL. See also Practice. 

As to appeal from decision of nisi prius State court granting or 
refusing removal, to State appellate court, and effect thereof, 
159, et seq, 

APPLICATION. See Petition. 

For removal under local prejudice clause of the Act of 1887, 52. 
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ASSIGKEES. 

When entitled to removal, 100. 

ATTACHMENT. 

NSuits by, removable under Act of 1875, 72, note. 

Controversy as to the validity of an attachment removable when, 
72, note. 

Suits commenced by, may be removed by corporation of another 
State, 106. 

Of property, by express provision, hold after removal, until dis- 
solved by Circuit Court, 148, 149. 

attorn:ey. 

Whether an attorney may make the affidavit of local influence in 

any case, 127. 
Mistake of, in stating citizenship of petitioner, may be corrected 

after removal, 145, note. 

AVERMEINTT. See Practice and Pleading. 



B. 



BANKRUPT ACT. 

Case involving construction of, removable on the ground of in- 
♦ volving a Federal question, 77. 

BOND. See also Surety. 

None required under local prejudice clause of the Act of 1887, 52. 
The defendants, under the Judiciary Act, must give several^ or 

joint and several bonds, 133, note. 
Instance of case remanded, because of non-compliance of bond 

with Act of 1867, 133, note. 
Sufficiency of, under Act of March 3, 1875, 133. 
A state of facts under which a bond, containing no provision for 

costs, was held insufficient to remove a suit, 133, note. 
Power of State court to refuse bond, where the same is apparently 

ample, 133, note. 
Defects in, cured by substitution of new bond, 134. 
Who must execute, 134, note. 
Effect of petition and bond on the jurisdiction of State court, 135, 

et seq. 
Sufficiency of, by what court determined, 140, et seq. 
Bond of indemnity valid, after removal, imtil when, 148, 149. 
Condition in bond to procure discharge from a writ of ne exeat, 

that will estop the defendant to remove the cause, 154, note. 
Forms of Bond. See Appendix B. 

BURDEN OF PROOF. 

As to the jurisdictional facts, where contest is made after re- 
moval, 158. 
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c. 

CAUSES OF ACTION. 

Improper joinder of, 17, note. 

In an action for joint indebtedness, who must apply for removal 
under Acts of 1866 and 1867, 19, note. 

Separable controversy, to be removable, must contain a distinct 
cause of action, 40. 
CERTIORARI. 

To bring up the record, in cases removed under the local preju- 
dice clause of the Act of 1887, 52. 

Will issue from Federal court having jurisdiction under Act of 
1875, to enforce removal, bring up record, etc., 90. 

Object of the writ — for what frequently resorted to, 90, note. 

Cures defects or omissions in transcript, 90, note. 

Improper return to writ, for State court to make, 160, note. 

Forms of writ of Certiorari. See Appendix B. 

CHANCERY CAUSE. See Equity. 
CHANGE OF VENUE. 

No removal can be had on the ground of local prejudice if that 

prejudice could be avoided by a change of venue in the State 

courts, 60. 
CITIZENSHIP. See also Corporations. 

Of parties as ground of removal under sec. 12 of the Judiciary 

Act, 14. 
Same, under sec. 11 of same Act, 14. 
Same, under Act of 1866, 22, 23. 
Same, under Act of 1867, 25. 
Same, under Act of March 3, 1875, 26, et seq. See also Appendix 

A, "The Removal Cases," passim. 
Citizenship of what parties only essential in the determination of 

Federal jurisdiction, where it depends at all on citizenship, 97, 

et seq. 
State citizenship, for jurisdictional purposes, depends on what 

merely, 98. 
Effect of bona fide change of domicil, 98, note. 
As to citizenship of executors and administrators, see Executors 

AND Administrators. 
Citizenship of trustees, 17, 101. 
Residents of the Territories and of the District of Columbia are 

not "citizens," 98. 
Necessary and nominal parties, 99. 
Intervening parties, 99. 
Assignees, 100. 

All parties must possess requisite citizenship, 102. 
Of corporations, by what determined, 103, 106. 
Same rule applicable to public and municipal corporations, 105. 
Effect of consolidation under charters of different States upon 

citizenship of consolidated company and jurisdiction, 104. 
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CI nZENSHIP— Continued. 

Citizenship of corporation chartered by several States, 104. 
Citizenship of railroad company operating road in Virginia as 

lessee ; no right to remove cause on that ground alone , 104, 

note. 
But held differently in Ohio, 104, note. 
Of national banks, for jurisdictional purposes, 107. 
What petition should state in relation to citizenship of parties, 

under sec. 12 of Judiciary Act, and what under the Act of 1876, 

130, 131. 
Under Acts of 1866 and 1867, sufficient if the requisite diversity of, 

exists when petition is filed, 115, 130. 
Under Act of 1887, citizenship must exist both when suit is brought 

and when petition is filed, 131. 
Mistake in original petition as to citizenship of plaintiff, allowed 

to be corrected after removal, 146, note. 
Citizenship requisite for removal when presumed in Supreme 

Court, in a case where the papers were afterwards destroyed by 

fire, 141. 
Citizenship and residence not synonymous terms, 98. 

CIVIL RIGHTS. 

Right to removal of cause of persons denied civil rights, 5. 
Under sec. 641 Revised Statutes, 57. 

CLERK OF STATE COURT. 

Criminally liable for refusing copy of record to party applying for 
removal, when, 90. 

CONSPIRACY. See Torts. 

CONSTITUTION AND LAWS OF THE UNITED STATES. See 
Federal Question. 

CONSTITUTIONAL LAW. 

Validity of the Acts of 1789, 1833, 1863, 1866 and 1867, 9. 

The right to removal can not be defeated by State legislation, 10. 

State statute attempting to restrict such right, void, 10. 

And injunction will be granted to restrain revocation of license 

under such statute, 10, note. 
Right of State Legislature to exclude foreign corporation, 10. 
Means of enforcing such exclusion, or motives of such action, not 

inquired into by the Federal judiciary, 10. 
Constitutionality of the Act of 1866, 22, note. 
And that of the Act of 1867 adjudged by the Supreme Court, 26. 
Whether Congress has repealed it, 25, 47. 

Constitutionality of local prejudice clause of the Act of 1887, 48. 
Constitutional limitations of the Federal judicial power, 102. 
Section 641, of the Revised Statutes, as to the removability of "any 

civil suit or criminal prosecution," etc., under given conditions, 

construed by the U. S. Supreme Court, and held constitutional, 

57, et seq. 
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CONSTITUTIONAL LAW- Continued. 

Section 643, U. S. Rev. Stats., construed by the U. S. Supreme 
Court, and held constitutional, 62. 
CONSTRUCTION. 

Of Act of 1887, to be strict, 3. 

CONTINUANCE. 

Or extension of time for answering extends time for removal, 118. 

CONTROVERSY. See Separable Controversies ; Suits. 

CORPORATIONS. See also Joint-Stock Companies. 

Suit against Federal^ when removable under Act of July 27, 1868 

(Rev. Stats., sec. 640), 5, note. 
Scope of the Act — what corporations excluded from its operation ; 

conditions essential to make it operative, 5, 6, 7. 
That statute repealed by the Act of 1887, 5. 
Officers of, as defendants to a bill in equity, when, and in what 

sense, nominal parties, 17, note. 
Corporations are citizens of State that created them, 103. 
Citizenship of members immaterial, and averment or proof thereof 

incompetent, 103. 
Municipal corporations governed by the same principle for juris- 
dictional purposes, 105. 
Citizenship of corporation chartered by different States ; its effect 

on jurisdiction, 104. 
Effect of different companies constructing same line of road, 104. 
Effect of consolidation of different companies, 104. 
Citizenship of consolidated company, 104. 
Right of railroad company, in Virginia^ to remove an action, 

where it merely operates a road in that State as lessee, 104, note. 
Effect of a similar state of facts, under rulings in Ohio, 104, note. 
Right of removal of one of the class of corporations mentioned 

in Rev. Stats., sec. 640, not dependent upon citizenship of the 

parties, 104, note. 
Right of foreign corporation to remove cause not affected by State 

legislation authorizing service of process on its agent in the 

State, 106. 
And its citizenship not affected even by its own assent to be 

sued in another State, 106, note. 
Corporations within the contemplation of the Removal Acts,though 

they can make affidavit only through their proper officers, 127. 
President and general manager of railroad company prima fade 

authorized to make the affidavit, 127, note. 
Case where the solicitor of the corporation defendant was held 

authorized to verify petition, 127, note. 
Superintendent of railroad company, when only competent to 

make affidavit, 127, note. 
Corporation of another State may make application for removal, 

under Act of 1867, through its authorized agent or attorney, 127, 

note. 
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COSTS. 

Eemoved suit carries costs with it as an incident, 87. 

In suits removed from State courts, by what statutes governed, 87. 

COURTS. See Federal Courts ; State Courts. 

CREDn^ORS. 

Joining in suit, when necessary parties, 17. 

CRIMINAL ACTIONS. 

Against U. S. officers, right of removal of, 62-65. 
Not included in Act of 1875, 68. 



D. 



DECLARATION. See Practice and Pleading. 

DEFAULT. 

As to removal while defendant is in, see 123. 

DEFENSE. 

What is a defense "arising under the Constitution," etc.? Act of 
July 27, 1868, discussed ; its scope and operation, 6. 

DEMURRER. 

, Hearing on, is not a "trial" within the meaning of the Act of 1867, 
110. 
Otherwise under Acts of 1875 and 1887, 110, 122. 

DISMISSAL. See Remanding Cause . 

DISTRICT OF COLUMBIA. 

Residents of the, are not citizens of a State, 98. 

DOMICIL. 

The only essential element of State citizenship, for jurisdictional 

purposes, 98. 
Effect of bona fide change of, on citizenship, 98, note. 

E. 

EJECTMENT. 

Ejectment suit not r emovuhle under Acts of 1S63 and 1867, 5, note 
But otherwise under Act of 1875, 72, note. 

Petition merely ancillary to ejectment suit, when not removable^ 
70. 

EMINENT DOMAIN. 

Proceedings in, when removable, 75. 

ENTERING AN APPEARANCE. 

Meaning of, construed and applied, 19, 108. 
State court allowing an appearance to be entered nunc pro tunc 
doesjnot restore right of removal under sec. 12 of Judiciary Act, 
108, note. 
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EQUITY. 

Bill in, to reform an insurance policy, is sucii an original suit as 
may be removed, 71. 

ESTATES. 

Removability of suits for the establishment of claims against the 
estates of deceased persons, 73, note. 

ESTOPPEL. 

Acts of party entitled to removal, that will estop him to apply for 

it, 154, 155. 
Estoppel by conduct ; illustration by a case arising under Eev. 

Stats, sec. 639, subdivision, 3, 154, note. 

EXECUTORS AND ADMINISTRATORS. 

Citizenship of, how affects Federal jurisdiction, 101. 
Citizenship of executors, how determined, 101. 

; F. 

FEDERAL COURTS. 

Organization and jurisdiction of, 1, 3. 

Jurisdiction of, under Act of 1887, 35-39. 

Application to, for removal on account of local prejudice, 52. 

Showing cause to, for removal on ground of local prejudice, 53. 

Practice as to repleader in cases removed to, 83, 84. 

Power of, to issue certiorari to brinj? up record, 90. 

Can not generally issue mandamtis to State courts, 91. 

Constitutional limitations of jurisdiction of, 102. 

Must determine truth and sufficiency of facts alleged as ground of 

removal, 140, et seq. 
Effect of petition for removal on jurisdiction of, 144. 
Action of, in remanding causes to State courts, 151-163. 

FEDERAL JURISDICTION. See also Suits; Attachment; Bank- 
rupt Act ; Civil Rights ; Ejectment ; Eminent Domain ; 
Equity; Estates; Garnishee; Injunction; Land Title; 
Mining Claims; Replevin; Slander; Wills and various 
other appropriate titles. 

Its historical development; causes of its constant growth and 
present importance, 1,3. 

Whether appellate or original, in case of causes removed from 
State courts, 4. 

Jurisdiction of Circuit Courts, under sees. 11 and 12 of Judiciary 
Act, 14, 15, 16. 

Such jurisdiction dependent on what, 15, 16. 

Essential conditions of same under sec. 12 of Judiciary Act, 16. 

Alienage as the ground of, 20, note. 

Original jurisdiction of U. S. Circuit courts under the Act of 1875, 
26. 

Enlarged Federal jurisdiction under this Act in respect of subject- 
matter, 27, 28. 
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FEDERAL JURISDICTION— Continued. 

In respect of citizenship, under this Act, 27, et seq. 

Defined and limited by Act of 1887, 38. 

Limits of the Federal judicial power under the clause of the Con- 
stitution of the United States : *^ All cases arising under the 
Constitution and Laws of the United States," 76. 

Power of Federal court to enforce removal by writ of certiorari to 
Statecourt, 90, 91. 

To determine Federal jurisdiction, citizenship of parties benefi- 
cially interested not considered, 101. 

Executors, administrators, and trustees embraced ia the ^ule, 101. 

Effect on, of charters granted by different States to same company, 
104. 

Effect on, of several companies constructing same line of road, 104. 

Effect on, of consolidation, 104. 

Over municipal corporations, not ousted by State statute, 105. 

Federal court must deteimlne the question of jurisdiction where 
proceedings are in conformity with the Removal Act, but the 
facts are seriously contested, 141, 142, 143. 

Effect on, of erroneous determination by the State court that peti- 
tion is either sufficient or insufficient, 140. 

Federal court not in all cases concluded by action of State court 
in regard to sufficiency of bond, 140, et seq. 

Not affected by subsequent death of defendant, when, 138. 

Effect of petition for removal on the Federal jurisdiction, 144-150. 

Until when the Federal jurisdiction does not attach, 145, 146. 

But not lost for want of averment of citizenship in original bill or 
amendments, when cause once removed, 146. 

Includes power to allow amendments, 145, 146. 

The true test of, under sec. 5 of Act of 1875, 152. 

Inquiry Into the facts of petition exclusively one for Federal court, 
158. 

FEDERAL OFFICERS. 

Removal of actions against, under sec. 643 of Revised Statutes, 

62-67. 
Includes U. S. marshals, 64. 
In actions against. State must proceed with prosecution after 

removal, 64. 

FEDERAL QUESTION. 

As a ground of removal, 76. 

Must be inherent in the case in order to justify its removal, 78, 79. 

What constitutes a, under Removal Acts, 76. 

Legislation said to impair the obligation of contracts gives rise to 

a, 77. 
Federal corporations may remove suits against them on tliis 

ground, 77. 
Effect of liquor laws on prox)erty rights does not give rise to a, 77. 

(15) 
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FEDERAL QUESTION— Continued. 

Must be disclosed by the pleadings, 79. 

Proposition once settled by U. S. Supreme Court no longer con- 
tains a, 79. 

All defendants must join in petition for removal on the ground 
of, 80. 

Construction of national bankrupt law involves a, 77. 

FINAL HEABING. See Trial. 

FINAL JUDGMENT. See Judgment. 

FINAL TRIAL. See Trial, 

FORCE ACT. 

What suits removable under this Act, 5 and note. 

FOURTEENTH AMENDMENT. 

How far parallel with sec. 641 Rev. Stats., 57-60. 

G. 

GARNISHEE. 

Process of garnishment after judgment is not an original suit so 

as to be removable, 70. 
Garnishee or trustee, holding property of principal defendant, 

may not as co-defendant remove cause as to himself only, 70. 
Are mierely nominal parties, when, 17. 
Issue between plaintiff and, not a separable controversy, 42. 

H. 

HABEAS CORPUS. 

Not removable under Act of 1887, 92. 

I. 

INDIANS. 

Not deemed aliens, 20. 

INJUNCTION. 

Will be granted to restrain revocation of license of insurance com- 
pany under State statute restricting right of removal, 10, note. 

Injunction suit to restrain execution of judgment of State court 
not removable, 70. 

Writs of, issued by State court, continue in force after removal, 
till dissolved by Circuit Court, 148, 149. 

INTEREST. 

Under Act of 1875, might be added in determining amount in 

dispute, 94. 
Specifically excluded under Act of 1887, 94. 
INTERPRETATION. 

Defense *' arising under the Constitution," etc., of the United 
States, 6, 76, 77. 
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mi'ERPRETATION— Continued. 

*' Citizenship" and "residence," 98. 

" Entering an appearance," 19, 108. 

'* Final judgm^t," 113. 

Justice of the peace not a " State court," 89. 

" Record," 90, note. 

Suit '* arising under a laSv of the U. S.," 74, note, 

" Any suit ♦ ♦ ♦ now pending," 125. 

" Trial," 120. 

'' Trial " and "hearing," 109. 

" Final trial,?' 109. 

" Prejudice and local influence," 66. 
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JOIKDER. See Parties; Causes of Action. 

JOINT-STOCK COMPAi^IES. 

Diversity of judicial decisions as to the right of, but partially en- 
dowed voith the attributes of corporations^ to sue in, or remove cause 
to Federal court, 104, note. 

JOINT SUITS. 

When separable removable controversies arise in, 43. 

JUDGMENT. 

" Final jwd^mewt "—meaning of the phrase in the Removal Acts, 
113. 

JUDICIARY ACT. 

The Federal Judicial System, as established by the Act of 1789— 

its nature, extent and wisdom pointed out, 1, 2. 
Its growth and importance, 2, 3. 
Text of section 12, 8, note. 
Citizenship of the parties as the ground of removal under sec. 12 

of this Act, 14. 
Jurisdiction of the Circuit Court under sec. 11 of the same Act, 14. 
What circumstances must concur to give the power of removal 

under sec. 12 of this Act, 19. 

JURISDICTION. 

As to Jurisdiction of State Courts, see State Courts. 

As to Jurisdiction of Federal Courts, see Federal Juris- 
diction. 

Conflict of jurisdiction ; comity ; expense and embarrassment re- 
sulting therefrom, 160 note. 

JUSTICE OF THE PEACE. 

Not a "State court," within the meaning of the Removal Acts, 89 
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LAND TITLE. 

Case relating to, not one of Federal jurisdiction, except when, 77. 

LAW ACTION. See Practice akd Pleading. 

LOCAL INFLUENCE. 

Affidavit of, not required by Act of 1866, 22, note. 

Act of 1867, granting removals on the ground of, 24, 25. 

Construction and extent of application of this Act, 25. 

This Act not repealed by that of 1875, 25, 33. 

Probably superseded by Act of 1887, 37, 47. 

Statutes on the subject of prejudice and local influence, 46. 

Construction of local prejudice clause of Act of 1887,46, et seq. 

Removal now restricted to d^endant, 48. 

If several defendants, not all need join in removal nor all be cit- 
izens of different States, 48. 

Constitutionality of this provision, 48. 

Jurisdictional amount required for removal, 49. 

Further limitations on removal, 50. 

Whether remedy by change of venue must first be exhausted, 50. 

Removal must be had "before trial,'* 51. 

Mode of application for removal, 52. 

Petition must be addressed to Federal court, 52. 

No bond or filing of record required, 52. 

Certiorari to bring up record, 52. 

Mode of showing the existence of local prejudice to the Circuit 
Court, 53. 

Prima facie showing by affidavit, 53. 

Remand of part of suit, 54. 

Provision as to pending suits, 55. 

What constitutes local prejudice, 56. 

Affidavit of, should be made by party himself, 127. 

By whom made, if filed on behalf of a corporatiofi, 127. 

When affidavit may be made by attorney, 127. 

M. 

MANDAMUS. 

Proceedings by, not removable, 74. 

From Federal to State court not authorized, unless when, 91. 

Writ of, or other process, to restrain State court from proceeding 

with cause remanded, not issued by State Supreme Court until 

when, 159, note. 

MARSHALS. 

Included within sec. 643 Rev. Stats., 64. 

MINING CLAIMS. 

Removal of suits in relation to, under Act of 1875, 77, 78, note. 
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MISTAKE. See Amendments; Petition; Citizenship; Practice 
AND Pleading. 

MODE OF MAKING APPLICATION, See Bond; 1*etition; Affi- 
davit; Practice; Local Influence. 
Exposition of subject in full, 126-134. 
Under local prejudice clause of the Act of 1887, 62. 

MORTGAGE. 

Action for foreclosure of, wiien removable, 74, rote. 

MOTION. 

For execution against stockholders not an original suit, 70. 
To remand cause, 151-163. 

MUNICIPAL CORPORATIONS. See also Corporations ; Citizen- 
ship. 
For jurisdictional purposes, governed by same .principles as pri- 
vate corporations, 105. 
Reason why citizen of another State should have his remedy 
against a municipal corporation in the Federal court, 105, note. 
The Federal jurisdiction over, can not be ousted by State statutes, 
105, note. 
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NATIONAL BANKS. 

Citizenship of, for jurisdictional puiposes, 107. 

NEW TRIAL. 

Under Acts of 1866 and 1867 petition is not too late after reversal 

in appellate court and new trial ordered. 111, 112. 
Otherwise under Act of 1887, 120. 

NOMINAL PARTIES. See Parties. 

NOTICE. 

Adverse party not entitled to, of time and place of filing petition, 
137. 
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OBLIGATION OF CONTRACTS. 

Legislation alleged to impair the, gives rise to a Feaeral question, 

77. 

OFFICERS, See Federal Officers. 

As to ofiicers of corporations, see Corporations. 

Suits against revenue officers of tl^ United States and against 
officers and other persons acting under the registration laws, 
when removable and when not, under '*Force Act," 6, and note. 
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p. 

PARTIES. 

Who are, and who are not, nominal parties, 17, 18. 

Nominal parties as affecting the right of removal, 18, 19. 

Fraudulent joinder of parties, 17, note. 

Officers of a corporation in what sense nominal parties as defend- 
ants to a bill in equity, 17. 

In an action for joint indebtedness under acts of 1866 and 1867, 19. 

Parties entitled to remove under Judiciary Act, 14, 97. 

Parties entitled to removal under A(it of 1866, 22, 97. 

Parties entitled to removal under Act of 1867, 25, 97. 

Joinder of resident and non-resident plaintiffs under this Act, 25, 
note. 

Necessary party, though refused by State court the right to be- 
come a party, entitled to removal, 99. 

Parties entitled to removal under Act of 1887, 97-108. 

Under local prejudice clause of Act of 1887, 48. 

Citizenship of record-parties alone determines the jurisdiction, 101. 

PBTrrioN. 

Verification of, under sec. 12 of Judiciary Act, 19, note. 

Requisites of, under sec. 639 Rev, Stat., 126. 

Mode of effecting removal under local prejudice clause of the Act 
of 1887, 52. 

Under Act of 1867, 69, 

Requisites, function, and effect of petition unde: Acts of 1875 and 
1887, 128, ^t seq. 

No necessity of verification, 128. 

When necessary to state that the case is one ^'arising under the 
Constitution," etc., 132. 

Effect of petition and bond for removal on juiisdiction of State 
court, 135, et seq. 

Filing of petition and bond with clerk of State court in vacation, 
effect of, 140. 

Amendment of, after removal bad, when allowed, 145. 

The facts set out in, subject of inquiry by the Federal courts ex- 
clusively, 158. 

Forms of petitions for removal. See Appendix B. 

PLEADING. See Practice and Pleading. 

PRACTICE AND PLEADING. See also, Repleader ; Amendments ; 
Affidavits ; Remanding Cause ; Petition ; Bond ; Time, 
and various other appropriate titles. 
Mode of effecting removal under local prejudice clause of the 

Act of 1887, 52. 
The uniting of legal and equitable relief in the same suit, in the 

code States ; effect on removal, 72. 
Law action, when removed to Federal court, must proceed as such, 
81. 
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PBACTICE AND PLEADING— Continued. 

Uniform practice in equity causes after removal, 82. 

Proper practice after removal, where the suit in the State court 
unites legal and equitable grounds of relief or defense ; neces- 
sity of repleader in such case, 83, 84. 

Filing of new declaration required under Judiciary Act, 85, note. 

What is a sufficient averment of citizenship of corporations, to 
sustain Federal jurisdiction, 104, note. 

Proper practice in regard to affidavit of local influence or preju- 
dice, 127. 

Mode of effecting removal under Act of March 3, 1887, 128, et seq. 

Quoere whether parties can remove a cause by a stipulation of the 
jurisdictional facts, 135, note. 

Nature of issues to be tried and judgment to be rendered, not 
changed by removal, 136. 

Manner of procedure in Federal court, after removal is effected — 
effect and force of copies of the pleadings in State court, 145, 
et seq. 

New pleadings not generally necessary, though sometimes advis- 
able, 145. 

Amendments in respect to jurisdictional facts, when allowed, 145. 

Case of petitioning plainti^, whose attorney had misstated his 
citizenship, 145, note. 

Proper practice, where State court has improperly ordered re- 
moval, 159. 

Remedy where State court improperly asserts jurisdiction, and 
denies the removal, 160, et seq. 

Remedy where Federal court entertains jurisdiction over cause 
improperly removed, 163. 

Second removal after cause remanded to State court, 163, note. 

PREJUDICE. See Local Influence. 

PROBATE PROCEEDINGS, 

Federal courts have generally no jurisdiction in, 73. 

Action to annul a will removable, 73, 88. 

Suit to establish a lost will, when removable, 73. 

Establishment of claims against decedent, 73, note. 

Contest concerning removal of executor not an original action, 70. 

Q- 

QUO WARRANTO. 

When a removable suit, 74. 

RAILWAY FORECLOSURE. See Suits. 

REBELLION, THE. 

Suits for acts done during, when removable under Acts of 1863 
and 1867, 5, note. 
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RECEIVSRS. 

Citizenship of, for Federal purposes, how determined, 101. 

RECORD. 

CerHorari to bring up the, to Federal court, 52, 90. 
Meaning of " record " in sec. 7 of Act of 1875, 90, note. 

REGISTRATION LAWS. 

Right of removal of actions against persons acting under, 5. 

REMANDING CAUSES TO STATE COURT. 
The subject expounded, 151-163. 

Uniform practice as to remanding cause before the Act of 1875, 151. 
Practice under that Act, 152, et seq. 
Duty of Circuit Court under sec. 5 of the Act, 152. 
When a cause once removed, will not be remanded for defects or 

irregularities, 152. 
Motion to remand must be based on what; plea in abatement, 158. 
Motion to remand, when proper, when not, 158. 
When cause should be remanded at any stage of proceedin&:s, 158. 
No appeal from order remanding cause, 159. 
Remanding cause does not operate as discontinuance, 159, note. 

REMEDIES. See Practice and other appropriate titles. 

REMOVAL ACTS. 

Statutes giving the right of removal in special cases, mentioned, 
5,6. 

Acts of general operation, 8. 

Construction of sees. 641 and 642 of Rev. Stat., 5, note. 

The ** Force Act " of 1833; its provisions; its re-enactment; con- 
struction; case removable under it, 5, note. 

Rev. Stats, sec. 644, in regard to suits by aliens, 5. 

Act of 1863 as to removability of suits for acts done during the 
late rebellion, 5, note. 

Act of 1867, as to same, 5, note. 

Act of 1868, as to suits against Federal corporations; text of the 
statute, 5, note. 

Provisions, scope, and construction of this Act, 6, 7. 

Sec. 12 of the Judiciary Act, text of, 8, note. 

Act of 1866, text of, 8, note. 

Act of 1867, text of, 8, note. 

Revised Statutes, sec. 639, text of, 8, note. 

Validity of the Acts, 9. 

Construction of tht; Act of 1866, as to cases where there can be a 
partial final determination of the controversy, 22, note. 

Limited practical value of the Act, 23. 

Act of March 3, 1876; text of, 8, note. 

Nature and extent of right given by this Act, 26-34. 

Previous Acts, as embodied in Rev. Stats., sec. 639, how affected, 
by implication, by the Act of 1875, 31, et seq. 

Act of March 3, 1887, text of, 35, note. 
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KEMOVAL ACTS-Continued. 

Constmotion of this Act, 35, et seg. 

Local prejudice clause of Act of 1887, 46, et seq. 

BEPEAL. 

Judiciary Act, sec. 12, superseded by Act of 1875, 31. 

Act of 1866 repealed by that of 1875, 32. 

Local prejudice Act of 1867 not repealed by that of 1875, 33. 

Whether superseded by Act of 1887, 37,47. 

Act of July, 27, 1868 (Kev. Stat. sec. 640) repealed, 5. 

Statutes excepted from repealing clause of the Act of 1887, 37. 

BEPLEADER. 

When necessary after removal of cause to Federal court, 82-84. 
When not necessary, but advisable, 85. 

REPLEVIN. See Suits, 

RESIDENCE. SeeDoMiciL; Citizenship; Federal Jurisdiction. 

REVENUE LAWS. 

What are, under Act of March 2, 1833, 5, note. 

REVENUE OFFICERS. 

Right of removal of actions against, 5. 

RIGHT OF REMOVAL. 

Material elements of the right, under the principal statutes, 12. 

The right, as based upon citizenship of the parties, under sees. 11 
and 12 of the Judiciary Act, 13, 14. 

Necessary conditions, under sec. 12 of Judiciary Act, upon which 
the right depends, 19. 

Right to successive removals by different defendants, under vari- 
ous Removal Acts, 19, note. 

Conditions that must co-exist to authorize removal under the Act 
of 1866, 22. 

Conditions under Act of 1867, 25. 

Right as affected by citizenship, under same Act, 25. 

Bight, under this Act, to remove suits on account of ''prejudice,'' 
conditioned on what, 25. 

Nature and extent of, under Act of March 3, 1875, 26, et seq. 

Under Act of 1887, 35, et seq. 

Under local prejudice clause of that Act, 46. 

Right of removal sustained, where a necessary party had been 
wrongfully excluded by the State court, 99. 

Right of joint-stocl( companies but partly endowed with attributes 
of corporations, 104, note. 

Right of corporation of another State to remove cause comnjcnced 
by attachment of property, 106, 

State legislation powerless to defeat this right, 106. 

Right of corporations chartered by fceign countries, 106. 

Right of national banlss to sue in Circuit Court, 107. 

When once perfected, the right of removal not taken away by sub- 
sequent amendment in State court or otherwise, 138, 
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BIGHT OF BEMOVAL— Continued. 

Bight not waived by party entitled to removal contesting in State 

court asserting jurisdiction after proper application, 160. 
Bight to second removal of cause once remanded, 163, note. 
BIGHT OF SUFFRAGE. 

Not considered in determining State citizenship for jurisdictional 
purposes, 97, note. 

8. 

SEPARABLE CONTROVERSY. 

Removkable by defendant under Act of 1887, 39. 

Nature of, that may be removed, 40. 

Must be separate and distinct cause of action, 40. 

Citizenship of parties to, determines right of removal, 40. 

Removal of, carries the whole suit to the Federal Court, 41. 

Issue between plaintiff and garnishee not a, 42. 

Does not exist where a plaintiff's suit is Joint, 43. 

Otherwise where action is joint and several, 43. 

Filing of separate answers does not divide joi nt suit into separate 

controversies, 43. 
How in actions of tort, 43. 
Actions on trusts, wills, etc., 44. 
Must be judged of by the pleadings, 45. 
Decision of State court should be followed, 45. 
SLANDER. 

Action of, when removable under " Force Act," 5, note. 
SPLITTING ACTION. 

Under Act of 1866; obvious purposes; probable reason for, 23. 
Not admissible under Act of 1867, 25, note. 
Nor under Act of 1875, 34. 
STATE COURTS. 

From what courts removal may be had, 88-92. 

Proceedings in, after removal, not stayed by writ from Federal 

court, 91. 
Do not embrace justice of the peace, within the meaning of the 

Act of 1867, 89. 
Nor board of county commissioners, 89. 
Duty of, upon filing of proper petition and offer of sufficient 

surety, 135. 
Whether order of removal is necessary, where the petition pre- 
sents a case within the Act, 137. 
Exercise of jurisdictio n by State court, subsequent to filing of 

petition and bond , erroneous, 135. 
Jurisdiction not ousted where petition and pleadings do not show 

removable case, 139. 
iS^em5Ze, same principle applies where no security or bond was 

offered, 139. 
Whether State court has power, under Act of 1875, to judge of 

sufficiency of surety offered, 140, et seq. 
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STATE COURTS— CoDtlnued. 

An erroneoas determination by State court, as to sufficiency of 
petition neither confers nor ousts Federal jurisdiction, 140. 

STATUTES. See also Removal Acts. 

Sec. 641, Rev. Stats., construed by U. S. Supreme Court, 67-62. 
Tlie Fourteenth Amendment considered In comparison with sec. 

641,57-59. 
Construction of sec. 643, Rev. Stats., as to actions against Federal 

officers, 62-67. 

SUBJECT-MATTER. 

In respect of, what suits may be removed under Act of 1875, 28. 
The subject-matter of the controversy must be money, or some- 
thing capable of pecuniary estimation, 92. 
Requisites of petition in regard to, under Act of 1875, 128. 

SUITS. 

Nature of, that may be removed, under special statutes , 5, 6, 7. 

Under the Judiciary Act, 14. 

Under the Act of 1866, 22, 23. 

Under the Act of 1867, 25. 

Under the Act of 1875, 26, et seq. 

Under the Act of 1887, 35. 

Suits involving construction of Bankrupt Act removable under Act 
of 1875, 77. 

Suit involving title to land, when removable, 77. 

Suit in relation to mining claims, when removable, 77, 78, note. 

Nature of, that may be removed under the several removal acts ; 
practice as to repleader, 68-87. 

Suit to determine value of land appropriated under right of em- 
inent domain, 75. 

The mere filing of petition or bill, without process, notice, or ap- 
pearance, does not constitute a ^*suit,^^ 69. 

Suits by attachment, 72, note. 

Ejectment actions, 72, note. 

Controversies as to validity of an attachment, 72, note. 

Original suit which may be removed, and supplement or sequence 
of former suit, distinguished, 70. 

Bill in equity to reform insurance policy, 71. 

Suit against garnishee as co-defendant, 70. 

Actions to fix individual liability of stockholders, when original, 
70. 

Party brought into State court by order to interplead, if otherwise 
qualified, may remove the cause, 71 . 

Suit removable by complainant, though equitable defenses are set 
up by defendants between themselves, 71. 

Action by attorneys to recover fees, removable when, 71. 

Proceeding by mandamus in State court, 74. 

Mandamus suit in State court not removable on plea raising issue 
of title to office, 74. 
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SUITS— Continued. 

Action in nature of quo warranto to determine title to office of 
President, etc., not removable, 74. 

Suit in replevin, removable under Act o| 1875, 72, note. 

Special statutory proceeding to confirm a tax title, 72, note* 

Probate proceedinics, when removable, 73. 

Suits to annul a wiU, in effect suits in equity, and removable under 
Act of March 2, 1867, 73, 88. 

Suits for the establishment of claims against the estates of deceased 
persons, probate of vdlls, etc., 73, note. 

Suits in State court, to restrain execution of a judgment by a seiz- 
ure of plaintiff's lands, whether removable, 71. 

Railway foreclosure suit removable under Act of 1875; right sus- 
tained even when, 74, note. 

Suits ^^arising under a law of the United States, '^ 77, note. 

"Any suit ♦ ♦ now p^ndtngf" (Act of 1875, sec. 2) construed— 
what cases embraced by this term, 125. 

SURETY— BOND. See also Bond. 

Requirements of sec. 639, of the Rev. Stats, as to, 133. 
Same, under sec. 3 of the Act of 1875, 133. 
Construction of this section, 133, 134. 

What irregularities will be deemed important, and what unimpor- 
tant, 133, 134. 
None required under local prejudice clause of Act of 1887, 52. 

T. 

TERRITORIES. 

Residents of the, are not ^'citizens of a State,'' 98. 

"THE REMOVAL CASES." 

Full text of opinion in, Appendix A. 

TIME OF APPLICATION, 

Full discussion of subject, 108-125. 

When removal must be applied for, under Act of 1875, 30. 

When application for removal must be made under sec. 12 of the 

Judiciary Act, 108. 
The right of removal, under this provision, deemed waived, when, 

108. 
Rigbt of different defendants to remove at different times, 108, note. 
Application too late after reference and continuance, 108, note. 
Rigbt of defendants to remove gone, after talcing opinion of State 

court, by one of the material defendants, upon a question that 

goes to the merits, 108, note. 
The filing of a pleading or agreement by the defendant, when 

^' the entering of an appearance," 108, note. 
State court may not restore rigbt by allowing an appeara nee nunc 

pro tuncy 108, note. 
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TIME OF APPLICATION— Continued. 

Enlarged time under Acts of 1866 and 1867, 109. 

The words "trial" and *' hearing" refer respectively to what, 109. 

" Final trial " defined, within the meaning of the Act of 1867, 109. 

Application, under Acts of 1866 and 1867, when too late, 109. 
. Final judgment — construed in reference to time of application un- 
der same Acts, 109, et $eq. 

Application not too late, under Acts of 1866 and 1867, where the 
trial court has set aside verdict and granted new trial. 111, 112. 

So, also, where the State appellate court has wholly reversed judg- 
ment and remanded case, 111. 

Conflicting doctrines on this point announced by the State and 
Federal courts, with enumeration of the most important cases 
in support of both doctrines, 111, 120. 

The provisions of the Act of 1875, in regard to the time for re- 
moval, 116. 

Time of application under Act of 1887, 117, 118. 

Under local prejudice clause of that Act, 120. 

Under Act of 1875, petition comes too late after reversal in ap- 
pellate court and new trial ordered, 120. 

The objection in the Federal court, " that the application for re- 
moval was not made in time in the State court," deemed waived 
when, 124. 

Time allowed defendant under Bevised Statutes, sec. 639, and 
under sec. 7 of the Act of 1875, for filing copies of the record 
and entering his appearance, 156. 

Time of filing record ; effect of delay, 156. 

TOBTS. 

Actions on, when contain separable controversy, 43. 
Bale for determining amount in dispute in actions on, 94. 

TBIAL. 

Every trial final until in some form vacated, 114. 

Doctrine applied to cause where verdict has been rendered, and a 

motion to set the verdict aside it pending, 114. 
Commencement of trial, what is meant by, 121. 
" Any suit * * * now pending " construed ; what cases fall 

into the category intended by this language, 125. 

TBUSTS. 

Actions concerning, when they involve a separable removable 
controversy, 44. 

TBUSTEES. See Citizenship. 
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VALUE OB AMOUNT IN DIHPUTK. 

As a oonditioD to right of removal, 92. 
Must be capable of pecuniary estimation, 92. 
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VALUE OR AMOUlfT IN DISPUTE— Continued. 
Must exceed a certain amount, 93» 
How determined, 93. 
Interest may not be added, 94. 
In actions of tort^ damages claimed the true test, 94. 
Case of an action for an amount lees than the requisite amount, 
where defendant pleads a counterclaim exceeding that sum, 95. 
Requisites of petition in regard to, 128. 

Where right of removal has vested, it cannot be defeated by re- 
duction of amount claimed, 96. 
Under local prejudice clause of the Act of 1887, 49, 92. 

VENUE. See Change op Venue. 

VERIFICATION. See Petition. 



W. 

WAIVER. 

What constitutes a waiver of the right of removal under Judiciary 

Act, 108. 
Of the objection to the removal '* that the application was not 

made in time in the State court," by acquiescence, 124. 
Objection not made in proper time deemed waived, 124. 
Such waiver conclusive when, 124, note. 
Case where the objection was allowed at next term, 124. 
When waiver of objections on account of irregularities in bond 

will be presumed, 133. 
Waiver of right to have cause remanded, 154. 
Waiver of right of removal by subsequent conduct, 154, 155. 
Appearance of party entitled to removal, after proper application 

in State court refusing the transfer, not a waiver, 160. 
Practice in such case ; the proper remedy, 160. 

WARRANTOR. 

Vouched in to defend Is a nominal party, and his citizenship does 
not affect right of removal, 17. 

WILLS. See Probate Proceedings; Suits. 

Removability of suits concerning probate of, 73. 
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